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1 Introduction

The issue of increasing efficiency in enterprise management is one of the most critical in the nowadays Ukraine. This matter gained utter significance with the completion of the mass privatization that left a large number of the newly established open joint-stock companies without the protective shield of the state ownership. Despite the growing market awareness, the companies under the state ownership were allowed to continue practicing the outdated management methods characteristic of the “planned economy”, reporting directly to the respective ministry as opposed to private owners.
However, the state in its current position is unable to use the centralized financing to compensate for the inefficient management methods used by the enterprises. Additionally, privatization allowed the state to free itself from the burden of liabilities as the enterprise owner. Thus, majority of Ukrainian enterprises are left to their own devices in their attempts to overcome the difficulties accumulated over the past years, the difficulties against which their only protection used to be the state ownership.

Among the problems experienced by the majority of enterprises in Ukraine are the low level of solvency and the constantly growing overdue liabilities to the State Budget and extra-budgetary funds, banks and suppliers, as well as lack of systems for regulation of accounts receivable.

The risk factor of each of the above listed categories of accounts payable depends on both specific and general factors for every enterprise individually:

The following factors fall into category of general:

· Liabilities to the budget – rock-ribbed state policy with regard to the defaulters (introduction of tax pledge regime, blocking enterprise bank accounts, which can negatively effect the production cycle or, even completely disable the production activity of the enterprise);

· Liabilities to legal and natural entities – creditors – development of legal environment and extensive application of judiciary law for collection of overdue liabilities (being stimulated by the effective tax legislation with regard to creditors – legal entities; in particular, the Law of Ukraine “On Enterprise Profit Tax” determines that initiation of bankruptcy case in the arbitration court is a an essential requirement for write-off of overdue liabilities by the creditor as bad debts used to decrease the amount of taxable profit).

Specific characteristics of enterprises include the following:

· amount of accumulated debt,

· the debt structure,

· contractual obligations underlying the specific debts,

· dynamics and amount of actual cash flows originated by the company’s production activity,

· qualitative indices of the existing overdue liabilities,

· possible debt restructuring options,

· approach of the enterprise management towards resolving the enterprise debt problems,

· interest of the enterprise owners (co-owners) in stabilization of the enterprise financial status and their willingness to render the required assistance etc.
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The main objective of this Training Manual is to characterize the effective legal environment underlying the debt restructuring in Ukraine and describe alternative methods of enterprise restructuring in cases when debt restructuring is not feasible (including restructuring of solid assets, restructuring and increase of the enterprise statutory capital, detachment of profitable assets into separate production units, reorganization of enterprises (detachment, division, merger, joining, transformation).

It is obvious that enterprises experiencing financial difficulties explore various ways of improving the situation, including restructuring methods. However, the restructuring techniques used by Ukrainian enterprises do not always help achieve the long-term positive results.

Thus, the most common “solution” used for resolving the debt restructuring problems in the past years was creation of separate subsidiaries on the basis of the functioning production units. This was an advantageous measure from the point of view of continuing production activity regardless of debts accumulated by the “mother company” which could otherwise completely freeze the business. However, this mechanism could solve the problem only partially as it provided no solutions for dealing with the remaining liabilities of the mother enterprise. The debts of the parent company were either completely disregarded while accrual of forfeit and other financial sanctions for payment delinquency continued (leaving the enterprise inoperative and unable to repay its debts independently); or, at best, the debts of the parent company were gradually repaid at the expense of subsidiaries, resulting in transformation of external debts into internal liabilities.
Such approach allowed enterprises to continue production, however, for enterprises with significant amounts of liabilities this was only a provisional solution. These enterprises required a debt restructuring program.

The state paid close attention to the issues of enterprise indebtedness expanding and amending the legal grounds for restructuring of liabilities.

Repayment and restructuring of tax arrears and arrears on other mandatory payments was conducted through the following:

· mutual offsets with the budget,

· application of schemes involving state government bonds (T-bills, OVDP),

· deferment and installment payment,

· write-off of tax arrears, financial sanctions and forfeit,

· non-pecuniary repayment of debt (in particular on contributions to the Pension Fund),

· repayment of budget liabilities and debts to the extra-budgetary funds at the expense of the accounts receivable,

· enterprise debt restructuring through beneficial financing by the extra-budgetary State Privatization Fund.

Apparently, assessment of realistic prospects of the production development left the state with no illusions concerning prompt repayment of debts by these enterprises at the expense of the proceeds from their business. Therefore, the state determined that one of the debt repayment methods would be repayment of debts by the new enterprise owners, which were obliged to recover the debts of the company in their ownership according to the terms of the non-commercial tenders. However, this scheme had an undercurrent artifice using which the state referred the mandatory financing brought in by an investor for repayment of enterprise debts to the enterprise profits and, accordingly, imposed profit tax on the investments.

Under such conditions external financing without a threat of “extra” taxation was possible only through increase of the enterprise statutory fund (capital) at the expense of the new owners and, correspondingly, restructuring and increase of the enterprise capital. 

In case of lack of a strategic investor, conversion of claim rights into shares (equity) of the enterprise and turning the interested creditors into the company co-owners is another option of resolving the debt repayment problems of the enterprise. 

However, since such redistribution of the statutory capital and change of ownership structure is not always satisfactory for the existing company owners, attempts at such changes are often blocked due to their resistance.

Resolving the debt problems of the enterprise is often complicated due to lack of awareness of the enterprise management about the structure and the status of the liability. Therefore, in order to determine the feasibility of implementation of a debt restructuring program a comprehensive diagnostic study of the enterprise should be conducted to verify the actual financial status of the enterprise, assess its liabilities, analyze the existing situation and estimate the production prospects of the enterprise.

Accordingly, the main objectives in conducting analysis of the enterprise debt structure include:

· categorization of debts,

· verification of data,

· assessment of critical debt categories based on the enterprise economic prospects,

· preparation of report with conclusions drawn during the diagnostic study.

In practice the structure of enterprise liabilities should be analyzed in two stages. 
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In case the company is structured as a system involving a parent company and subsidiaries, the first stage should involve the analysis of sources of origination of debts. There exist four major types of liabilities based on the source of their origination:

At later stages the above groups of liabilities are considered in terms of their vitality, priority order of problem solution – in other words following the principle of concentration on the most urgent, risk-bearing groups of debts.

[image: image4.wmf]At the second stage of the study, the consultants need to analyze two major issues: 

The overdue liabilities secured by promissory notes need to be singled out into a separate category due to a high risk connected with the simplified collection procedure. 
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Figure 1 Analysis of Accounts Receivable and Accounts Payable

The above listed types of overdue liabilities are classified against the following criteria:
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Conclusions drawn in such analysis would allow the consultants to draw comprehensive recommendations on each distinguished element of the debt structure.

In order to ensure effectiveness of practical application of the theoretic models and methodologies of restructuring enterprise liabilities, the Manual contains case studies of drafting recommendations on debt restructuring. 

It is evident that debt restructuring is just one of the elements of the overall business restructuring and needs to be followed by changing the management systems (production control systems, financial control system, corporate management systems). However, not every enterprise is willing to undergo complex restructuring. Majority of enterprise put all their efforts to resolving the most critical issues which turn to be nothing but consequences of the deeper problem which lies in ineffective enterprise management.

Experience gained in undertaking restructuring projects at domestic enterprises proves that enterprises that require restructuring have only two options: either to conduct restructuring independently and deliberately or be forced to undergo the procedure through bankruptcy.

2 Legal Framework of Restructuring of Accounts Payable and Account Receivable of Enterprises in Ukraine


Terms of the Section: 

Settlement value 

Surety for a bill

Bill guarantee

Collection letter

Insurance deposit
Term of limitation of action

Sanation

Debt principal

Collateral acceptance
Endorsement

Bankruptcy

Liquidator

Collection of notes

2.1 Repayment and Restructuring of Accounts Payable on Taxes and Other Obligatory Payments 

2.1.1 Mutual Offsets with the Budget

Mutual offsets of the budgets, budgetary organizations with legal entities that are tax bearers and have accounts payable to the budget have been in place in Ukraine since 1996. However, legal regulation of mutual offsets with the budget was and remains deficient, inconsistent, and contradictory. 

In 1996 through 1998, mutual offsets with the budget were governed by resolutions of the Cabinet of Ministers of Ukraine (CMU). Decree of the President of Ukraine
 obliged the government to prohibit, starting 1 November 1998, mutual offset of budget expenses of all levels on account of tax arrears generated in 1998, excluding mutual offsets effected in accordance with the Law of Ukraine “On State Budget of Ukraine for 1998” and pursuant to decisions of the CMU. The above law provided for mutual offsets of expenses by the Ministry of Defense and compensation paid to farming enterprises to offset the cost of social and cultural facilities in the country. 

The Law of Ukraine “On State Budget of Ukraine for 1999” permitted mutual offsets with the State Budget of Ukraine in the fields of national security, law protection, and state security as at 1 January 1999. At that, it is stipulated that mutual offsets in these areas had to be executed through transactions with treasury bills.
 However, starting December 1999 this Resolution was annulled,
 thereby, at present, use of treasury bills is undermined.

Other offsets take place pursuant to separate resolutions and instructions of the CMU with regard to particular undertakings, regions, or sectors of the social sphere. Instruction No 858-p of 18 August 1999 authorizing mutual offset of debts of OJSC Turboatom due to the State Budget and enterprises, establishments and organizations of power sector is an example of such ruling.

An establishment or undertaking financed by the budget that acquires goods (works or services) from an entrepreneur and is unable to pay for them due to lack of relevant funding from the budget, is an obligatory party to the mutual offset. Thus, budgetary undertaking has accounts payable to a tax bearer, that in its turn, is unable to pay the accrued debts on taxes and other mandatory charges because of non-payments for the supplied goods (works, services) on part of its clients including budget-funded organizations.
Figure 2 Parties to the Mutual Offset

Legend:

payments not made

Financing of a budgetary establishment (providing a determined amount of budgetary funds to cover needs of the budgetary establishment) is a requirement of mutual offset. Mutual offset can take place only within the limit of actual debts of the budgetary establishment, which shall not overrun the amount of financing. 

The authorization to execute mutual offsets is granted by:
· The Head Department of the State Treasury with regard to expenditures and revenues of the State Budget;

· Regional financial department, where it relates to expenditures and revenues of local budgets irrespective of their level, upon approval of other financial agencies, depending on the specific budget to which the arrears or revenues are due;

· Where, on the one hand, the offset involves funds owned by the State Budget, and local budget funds on the other, any decision with regard to mutual offsets is coordinated by the Head Department of the State Treasury, regional and other financial agencies involved in mutual offset.

The schedule of mutual offsets is rather intense, as the documentation package that covers mutual offsets includes a reference from the tax authority certifying the amount of arrears, which is valid within ten days prior to the date of mutual offset. 

The principal document of a mutual offset transaction is a mutual offset protocol which shall be approved by all the involved undertakings and bodies – that are taxpayers and their debtors, tax authorities and administrators of budgetary funds. The protocol is filed with the authorized body, which then issues permission for mutual offset and sends the approved protocol to all parties to the mutual offset; the latter enter the mutual offset transaction into the accounts on the date of issuance of decision on mutual offset, as stipulated in the procedure provided for in the protocol. 

Mutual offsets with the budget are non-economic transactions, and thus, shall not be treated as barter transactions.

2.1.2 Government Promissory Notes (Treasury Bills, Government Bonds [OVDP])

Treasury bills were put into circulation by Resolution of the CMU of 27 June 1996 No 689 approving the “Procedure of Use of State Treasury Bills”.
The procedure established that treasury bills should be drawn at sight, and their maturity term shall not exceed one year. 

The taxes payable to the State Budget (for instance, arrears on Value Added Tax) may be accepted in the treasury bills.
The Head Department of the State Treasury acts as the drawer and payer of bills.
 In accordance with the General Agreement with the Head Department of State Treasury, the state enterprise “Ukrainske Spetsialisovane Finansove Pidriemstvo (Ukrspetsfin)” [Ukrainian Specialized Financial Enterprise “Ukrspetsfin”] acted as the general agent of the former. Bills drawn by the Head Department of the State Treasury were transferred to “Ukrspetsfin”.
“Ukrspetsfin” carried out transactions with treasury bills to collect accounts receivable due to the State Budget.
Collection of accounts due to the State Budget was executed through the purchase by entrepreneurs of treasury bills at stock trading sessions or from other enterprises and submission of a documentation package to “Ukrspetsfin” for redemption of tax arrearage of T-bills holder.
 It must be noted that this list included a reference issued by the tax authority as to the availability of tax arrears and accrued forfeit (with maturity term exceeding 45 days). The reference was issued for the period not exceeding 15 days.
Based on the obtained documents, the Head Department of the State Treasury redeemed bills and notified tax authorities, which accounted for the payment on the date of the bill’s redemption. 

“Ukrspetsfin” sold the bills at trading sessions at a discount, the extent of which was determined by “Ukrspetsfin” based on market condition. This allowed taxpayers to discount their debts to the budget when payments were executed by T-bills. 

Figure 3 Repayment of Debts to the Budget by T-Bills 


The use of treasury bills was particularly essential in debt settlement with the Ministry of Defense, Ministry of Education, and the Ministry of Health Protection of Ukraine.
Payments due to the State Budget and against its liabilities made in non-pecuniary form, should have been transacted solely according to the “Procedure of Redemption of Accounts Payable and Collection Accounts Receivable of the State by Means of Treasury Bills”.

Undertakings, establishments, and organizations that used services rendered by “Ukrspetsfin” in respect of repayment of debts (arrears) due to the budget through mutual offsets, had to do this on a paid basis by transfer of six percent of the offset amount to the “Ukrspetsfin” account. These costs should not have been charged to gross expenditures and compensated by profit retained by the undertakings, establishments, and organizations.
 

Application of the described mechanism for redemption of tax arrears was suspended on December 1999.

Settlements with the State Budget using the government bonds [OVDP] became an option similar to settlements with the use of treasury bills.
 The Cabinet of Ministers ruled that enterprises, undertakings and organizations regardless of the form of ownership and type of activity, are allowed to effect settlement of arrears on payments to the State Budget (excluding state target funds) which originated within 45 days from the date of issuance of reference letter by a body of the State Tax Service, by way of offsetting the settlement value of the government bonds [OVDP] maturing in 1999 in possession thereof. At this, the settlement value of the bonds is determined based on the number of days left until their maturity and annual yield thereof of 72.03 percent.

The Ministry of Finance in cooperation with the State Tax Administration and with approval of the National Bank drafted the Order of settlements with the State Budget with the use of government bonds [OVDP].

In September 1999 the Cabinet of Ministers changed the settlement value of government bonds [OVDP] used in settlements with the State Budget. Settlement value of government bonds is determined by the Ministry of Finance on the monthly basis and the number of days remaining to their maturity and the highest yield reached at primary auctions for bonds maturing in 1999.


2.1.3 Deferred and Installment Payment 

The State has special powers to introduce a preferential tax regime through appointed bodies. This includes deferred and installment payment of taxes as well as other mandatory payments.

Under existing legislation, the State Tax Service is entitled to grant deferred and installment payment of taxes and other mandatory payments.
 In order to provide for this, the State Tax Administration of Ukraine with its Resolution of 8 April 1998 No 172 approved the “Order of Granting Deferred and Installment Payment of Taxes and Other Mandatory Payments by the State Tax Service Bodies”.

Deferred payment under tax credit conditions (hereinafter - deferment) is understood as deferment of tax payment to a later term as determined by a credit agreement, upon decision of the relevant State Tax Service body.


Installment payment under tax credit conditions (hereinafter – installment payment) is understood as spreading payment of tax amounts and other payments over equal payment terms determined by a credit agreement, upon decision of the relevant State Tax Service body.

Before making decision about request for deferred or installment payment of taxes, it was necessary to consider a number of requirements, such as:

1. Payments that could be deferred or paid by installment were taxes and duties to the State Budget and state target funds, envisaged by the Law of Ukraine “On Taxation”, payments to local budgets, amounts of financial sanctions, penalties and fines applied to payers pursuant to the existing legislation and remitted to the budgets and state target funds.

2. Deferred or installment payments could be granted both to natural and legal persons, provided they were bound by law to pay taxes and make other mandatory payments.

3. Deferred or installment payments were not granted for payment of income tax on wages or other income as they were paid by citizens whereas enterprises, undertakings and organizations were only liable to calculate, retain and pay these taxes to the budget.

4. Since deferred and installment payments of taxes were tax credits, a fee for their use was set out comprising 75% of the NBU bank rate.

5. Deferred or installment payments were granted for the period not exceeding one tax year.

6. The State Tax Administration granted tax credits without limitation of their amount. The State Tax Administration of the Autonomous Republic of Crimea, oblasts, cities of Kyiv and Sevastopol granted tax credits in the amounts not exceeding UAH 3 million. Regional tax inspectorates could only grant credits not exceeding UAH 300,000.

7. Application procedure for the deferred or installment payments involved submission of set of documents, including resolution of the tax authority on the advisability of granting the deferred or installment payments to the taxpayer. 

The application to grant the deferred or installment payments was considered within 10 days. 

In case of a positive decision, a body of the State Tax Service, with which the payer was registered, concluded a credit agreement with the payer, within ten days from the date of the decision.

Advantages of deferred or installment payments of taxes and other mandatory payments included:

· rate on tax credit was substantially lower than commercial bank's credit rate;

· during the deferred or installment payment period, the enterprise was removed from the register [Kartoteka] and was able to unrestrictedly use its bank account at no risk of falling under the indisputable collection;

· starting from the moment of signing the credit agreement (as opposed to the moment of submitting the application to conclude such an agreement) on deferred or installment payment, the forfeit was not charged on the amount of arrearage.

In 1999 “Procedure of Issuance of Promissory Notes for Accounts Receivable of the Enterprises and Use of the Notes in Settlements of Tax Arrears of Tax Payer (excluding natural entities – agents of entrepreneurial activity) was approved, therefore complicating the procedure for obtaining deferred or installment payment of tax arrearage.

Under the Procedure the indebted enterprise obtained promissory notes issued by the debtor for the amount of debt due to the indebted enterprise or the indebted enterprise drew redrafts for subsequent acceptance by the debtor. In case of non-acceptance of redraft by the debtor, the redraft thereof was noted. The above notes needed to be sold by the indebted enterprise at the stock market through the agency determined by the State Tax Administration of Ukraine – “Debt Settlement Center”, – and the proceeds from sale of the notes had to be transferred to recover the debt due to the indebted enterprise. In case of failure to comply with the Procedure, the indebted enterprise was lapsed from the deferment and installment payment of debts due to the budget.

Figure 4 Order of Issuance of Promissory Notes for Accounts Receivable

Forasmuch as introduction of such order by the State Tax Administration of Ukraine interferes with the economic activity of the indebted enterprise and its partners (debtors); and due to the fact that the “Debt Settlement Center” is granted monopolistic right in selling of notes accepted by the indebted enterprise – the Ministry of Justice of Ukraine refused to register the order of the State Tax Administration of Ukraine (STAU) and bound the STAU to abolish the order within 5-day term.

The STAU formally executed the above order of the Ministry of Justice. However, the STAU recommended that for the purpose of obtaining deferment or installment payment of taxes the enterprises should apply provisions of “Methodological Recommendations on Use of Accounts Receivable of Tax Payer in Calculation of its Projected Revenues”, which guarantee repayment of tax arrearage under condition of deferment and installment payment of taxes and other mandatory payments granted by the bodies of State Tax Administration (these Methodological Recommendations factually duplicated the preceding order).

Thus, the STAU subordinated the issue of granting deferment or installment payment of arrears to the budget by the indebted enterprise to observance of recommendations of the STAU as to issuance of notes for the accounts receivable of enterprises and use of these notes for repayment of tax arrears of the indebted enterprise. 

With regard to the mechanism of deferment and installment payment of mandatory payments to the extra-budgetary funds, the central executive bodies, the Council of Ministers of the Autonomous Republic of Crimea, regional, Kyiv and Sevastopol City State administrations are prohibited to initiate issues regarding deferment of payments to the Pension Fund.

Article 15 of the Law of Ukraine “On State Budget of Ukraine for 2000” imposed prohibition on:

· restructuring or write-off of liabilities (arrearage) of agent of economic activity on taxes, levies (mandatory payments) to the budget, which originated starting from January 2000;

· granting of deferment for payment of taxes and other mandatory payments.

It should be stressed that prohibition thereof is effective only for Y2K and therefore deferment and installment payment of budgetary deductions may be reeffected in future.


2.1.4 Charge-off of Tax Arrears, Financial Sanctions and Forfeit Pursuant to Laws and By-Laws 

Due to the specific procedure of calculating the basic taxes (taxes are calculated upon sale irrespective of actual receipt of payment), a large number of Ukrainian enterprises is burdened by budget debts that become bad debts due to significant fines applied. 
Taking into account the impossibility to recover the arrearage, legislative and executive bodies regularly issue legislative acts that allow indebted enterprises to charge off bad tax liabilities and to restructure other liabilities.
The purpose of charging off tax liabilities is to liquidate liabilities of payers applying provisions of the normative and legal act of the authorized state body (without imposing any negative sanctions on the debtors).
Restructuring of tax liabilities in accordance with specific normative and legal acts often implies deferred or installment payment of liabilities without additional expenses on part of the debtor (such as payment of interest or indexing of debt, etc).

Taking into account that certain taxpayers used this opportunity to charge off and restructure their tax liabilities and payments on restructured liabilities continued in 1999, the procedure of the Law “On Write-off and Restructuring of Tax Liabilities of Taxpayers as at 31 March 1997” is briefly described below. 

The law allowed to charge off factually bad debts, i.e. tax liabilities that matured over three years ago. Fines, penalties and financial sanctions for three years (from 1 July 1994 through 31 March 1997) were charged off as well.

Tax liabilities accumulated from 1 July 1994 through 31 March 1997 (excluding fines and sanctions), were restructured through spreading their payment over 120 months period, by equal installments before the 15th of each month. Fines, penalties, and tax credit interest are not charged on the restructured debt. The amount of tax debt is also not liable to indexation.
The taxpayers were required to make decision on restructuring of tax liabilities within three months from the date of enactment of the Law. The taxpayers were required to notify the respective tax inspectorate within one-week period by submitting a special notice containing the payment schedule for the restructured debt. The tax inspectorate was required to approve and register the notice on restructuring within two weeks, and notify the payer of the registration. 

If the payer fails to execute the payments as scheduled, the tax inspectorate can apply the following sanctions against the payer, such as:

· Indisputable collection of overdue amount;

· Initiation of annulment of contract with the manager of the indebted enterprise (if the restructured debts are overdue for over three months);

· Initiation of bankruptcy proceedings in case of failure of measures aimed at financial rehabilitation of the taxpayer or failure to compensate the budget and expenses funds connected to payment delay.

Mutual setoff should be applied to restructured tax liabilities to the State Fund for Liquidation of Consequences of Chernobyl Disaster and the Social Security Fund.

Charge-off and restructuring of tax liabilities envisaged by the Law were conducted solely as one-time measure and could not be extended. Although presently there is no law authorizing charge off and restructuring of tax liabilities for 1997-1999 on a nationwide basis, there exists a chance that Verkhovna Rada may authorize another charge-off and restructuring by adopting a new law.

Presently, the State Tax Administration and the Ministry of Finance are prohibited to review applications of enterprises, undertakings and organizations, or executive bodies connected with reduction (modification) of tasks and granting benefits in repayment of tax arrears due to the budgets at all levels.

With regard to writing-off forfeit imposed on mandatory payments to the extra-budgetary funds, central executive bodies, the Council of Ministers of the Autonomous Republic of Crimea, regional, Kyiv and Sevastopol City State administrations are prohibited to initiate issues concerning write-off of forfeit on overdue payments to the Pension Fund.


2.1.5 Payment of Liabilities in Kind (Wages Arrears and Contributions to the Pension Fund)

· Payment of wage arrears

1. The procedure for payment of wage arrears with enterprise production legally consists of:
a) sale of products to enterprise employees; and 

b) write-off of employees' liabilities for the products purchased on account of salary payments.

The first stage is regulated by legislation on economic activity of the enterprise.
 The second stage is governed by the Labor Code of Ukraine.

Payment of wage arrears by products can take place only with the employee's consent. Such consent must be expressed in writing (e.g. by submission of an application for purchasing of an assortment of goods). In addition, is it possible to make provisions for mutual offset in the enterprise’s collective labor agreement.
 

The Government determines a list of goods that cannot be used for labor remuneration. 

The enterprise registers sale of products to employees at the price (exceeding the prime cost of product) concorded by the parties by issuing respective invoice. 

From the respective of taxation, setting off wage arrears by products of the enterprise is conducted along the following rules:

· enterprise accounts for the products sold to employees as sales, charges and pays VAT to the budget under normal procedures;

· the costs of products sold to employees are accounted for as salary received and the enterprise pays all salary surcharges as well as employees’ income tax.

· Payment of liabilities to the Pension Fund
Enterprises, undertakings and organizations, irrespective of the form of ownership, that have liabilities on compulsory state pension insurance or pay wages in kind are eligible, with consent of the Pension Fund, to pay arrears or duties by transfer of goods (services), other property and property rights.

Payments by means of transfer of property (including services or property rights) to set off amounts owed to the Pension Fund shall be conducted through the specialized state enterprise of the Pension Fund of Ukraine.

Property under tax pledge can be transferred to set off arrears owed to the Pension Fund upon agreement of the respective tax body. 

Transferred property shall be sold by the Specialized Enterprise by conclusion of agency agreement with the property owner, after which the Pension Fund shall implement measures to suspend indisputable collection from the owner’s bank account. The Specialized Enterprise is authorized to conduct transactions involving sales of the transferred property, provided such transactions do not contradict the effective legislation. The property shall be sold within 90 working days from the date of signing the contract of agency. Payers and bodies of the Pension Fund shall not be responsible for sale of the property. 

Figure 5 Settlements with the Pension Fund by Transfer of Property (property rights, services)

Proceeds from the sale of property shall be remitted to the Pension Fund within three days from the date of their receipt. Before receipt of proceeds, fines on contributions to the Pension Fund shall be paid on general grounds.

Issuing notes for arrears to the Pension Fund enables the debtors, that have no funds available in the bank or on hand to pay the Pension Fund through issuance of a note or acceptance of a redraft issued by the Pension Fund.

The following undertakings are parties to the issuance, circulation and payment of promissory notes:

· a bank, authorized to register notes and cash notes, and
· an enterprise authorized by the Pension Fund to buy, sell and service notes.

The arrears are paid by a note by the debtor at its own initiative, with the requirement that the note be guaranteed by one of the commercial banks authorized by the Pension Fund and the authorized bank. 

A redraft shall be issued by the Pension Fund as an order to the debtor to set off arrears, only under condition that the authorized bank (or authorized enterprise) agreed to endorse such a note and pay it under conditions set out in the agreement of the parties. The debtor is obliged to accept the redraft. If the debtor refuses to accept the redraft, the Pension Fund files a protest on non-acceptance of the redraft under the established procedure.

The repayment term of promissory notes issued against liability cannot exceed 60 days, and promissory notes issued against bad debts – 120 days.
With consent of the Pension Fund the authorized bank, on the basis of agreement on acceptance of notes, can process payments, against the notes in advance and at a discount. At this, the discount cannot exceed 40%, or 50% in case of notes issued for bad debts. Promissory notes could be sold at open tenders by the enterprise authorized by the Pension Fund, on condition of advance payment of full amount and observance of discount rates. 

Notes and redrafts shall be submitted for payment to the issuer or guarantor-bank upon maturity. At this, the authorized bank (authorized enterprise) bears all risks related to non-payment. In any event, the bank is obliged to pay to the Pension Fund amount equal to that indicated in the contract for purchase of note. 

Redrafts are issued for bad debts on contributions to the Pension Fund that matured over one year ago and are not collected in the indisputable order. Such redrafts are accepted by the debtor in the mandatory order and proposed by the authorized bank (or authorized enterprise) for sale at open tender. In case the redraft is not sold during its payment period, it is returned to the Pension Fund and the latter initiates a bankruptcy case against the debtor. 

The effective Procedure does not provide for issuing promissory notes against advance payments to the Pension Fund. 
Charging off arrears on notes is made at their par value, irrespective of discount rates, within three days from the date of receipt of payment for notes. The fine for the delay of pension contributions shall be calculated on a general basis.

2.1.6 Repayment of Arrears Payable to the Budget and Extra-Budgetary Funds at the Expense of Debtors 

In accordance with Decree of the CMU “On Collection of Outstanding Taxes and Non-Tax Payments” of 21 January 1993 No 8-93 and the Instruction “On Specific Features of Application of Decree of the Cabinet of Ministers of Ukraine ‘On Collection of Outstanding Taxes and Non-Tax Payments’” of 21 January 1993 No 8-93,
 the following measures are implemented:

1) Collection of outstanding taxes, tax credits and other payments provided for by the Classification of Revenues and Expenses of the State and local budgets of Ukraine is carried out with allocation of collected amounts to the State Budget of Ukraine, the budget of the Republic of Crimea, local self-governing bodies, other local budgets and extra-budgetary funds, contributions to the state target funds, amounts of the financial penalties imposed on enterprises, undertakings, organizations and individuals for violations associated with payment of taxes and non-tax payments;

2) The possibility is envisioned for collection of the amounts due to the defaulter from its debtors;

3) Application of collection procedures to accounts of the defaulter’s debtors is carried out by the State Tax Inspectorate by means of collection letter (order) subject to availability of the reconciliation protocol between the debtor and the defaulter or the counter-verification protocol confirming the indebtedness. The term of application of collection procedures to the debtor’s account may not exceed one month after the protocol compilation;

4) In case there are claims on part of the defaulter’s debtors, the interested party shall within the specified period submit the required materials for consideration by the bodies authorized to resolve the corresponding disputes;

5) Collection of amounts of accounts receivable from enterprises, undertakings and organizations, to which the budget financing is allocated, shall take place subject to decisions of the Ministry of Finance of Ukraine or local financial authorities. The registration number and date of registration of the decision have to be indicated in the collection letter.

The right for collection of amounts due to the defaulter from its debtors to account for the arrears on mandatory payments to the state mandatory and state social insurance is granted to:

· the Ukrainian State Insurance Commercial Organization;

· the Pension Fund of Ukraine;

· the Social Insurance Fund of Ukraine;

· central committees of trade unions of agricultural industrial complex workers and workers of the fish farms.

2.2 Repayment of Accounts Payable under Economic Liabilities
2.2.1 Contractual Options of Repayment and Restructuring of Debts (Including Issues of Taxation of Remitted Debts and Circulation of Promissory Notes)

Relations of an enterprise with other enterprises, organizations and individuals in all spheres of economic activities shall have contractual basis.
 Enterprises shall be free to choose subject of the contract, define obligations and other conditions of economic legal relations, which do not contradict the Ukrainian legislation”.
A contract, for its part, is expression of free will of the parties and therefore can be changed subject to their consent within the limits imposed by the current legislation. The current legislation does not prohibit parties from introducing changes to their agreements, which relate to:

1) Extension of the debt payment (deferment) term;

2) Specification of a new debt payment procedure (installment plan);

3) Debt payment by promissory notes;

4) Modification of the payment form (payment in kind instead of cash payment, i.e. transformation of sales contract into exchange (barter) contract);

5) Refusal of payment (transformation of sales contract into contract for free transfer of goods (works, services).

The changes specified in items 1, 2, and 3 do not alter the subject of the sales contract, while establishing more preferential settlement conditions for the debtor. The parties by entering into an additional agreement may defer payment or pay the debt by installments or issue promissory note for the amount of both due and overdue debts.
With regard to changes mentioned in item 3, the right to effect settlements by means of promissory notes was granted to enterprises by the Law “On Enterprises”.
 Promissory notes issued by enterprises in Ukraine may only have the commodity nature (i.e., they are issued for debts related to supplied goods, rendered services or performed works).
Promissory notes circulate according to the 1930 Geneva Convention on the Unified Law on Bills of Exchange and Promissory Notes. Along with the Convention, a number of laws and bylaws are effective in Ukraine, which substantially supplement and modify the rules of circulation of promissory notes as compared to the Convention.

For instance, promissory notes may not be issued and endorsed by natural persons.

A note issued by an enterprise to the creditor defers payment of debt but does not transform the economic transaction into a barter deal. The creditor enterprise can then pledge the note in a bank to obtain a loan, or sell it to an interested party and obtain (although discounted) the payment amount. The legislation allows for purchase of the discounted notes by their issuer. That is, issuer can buy its own note at a lower price than the note’s par value. Therefore, the latter can reduce its accounts payable.
Transformation of sales contract into exchange (barter) contract, mentioned in item 4, is a completely legitimate action of parties to a contract, although it creates a number of tax-related complexities. If transactions related to transfer of barter objects were effected within one taxation period, no negative consequences would arise with regard to payment of the value-added tax (zero balance) and the profit tax. However, if deliveries take place in different taxation periods, this will result (for both parties) in emergence of both gross income and VAT liability during the first period and in emergence of the right to increase the gross expenses and the right for VAT credit only in the next reporting period (the zero balance appears only in this taxation period).

Therefore, restructuring of pecuniary liabilities into commodity liabilities should be conducted only under the possibility of effecting simultaneous counter-deliveries.

Changes to the contracts, mentioned in item 5 provide for refusal to pay for the sold goods (property, services) thereby creating an object of taxation by profit tax for the buyer.
 At the same time, the seller may not attribute to gross expenses the value of goods (work, services) transferred free of charge.

In addition, free transfer of goods is put on the same footing as sales and is subject to Value-Added Tax.


2.2.2 Repayment of Commercial Bank Loans

· Repayment of loans at expense of the insurance reserve
One of the options used for repayment of commercial bank loans is repayment through the insurance reserve of the bank. According to the legislation, any bank, as well as any non-banking financial institution established according to the norms of respective laws, excluding insurance companies, is obliged to form the insurance reserve for reimbursement of possible losses on the principal amount of debt (without interest and fees) under all types of loans and other active transactions, which are referred to their business activities by law. 

Amount of the insurance reserve should cover non-standard loans (i.e. doubtful or bad).

Bad debts under loans are reimbursed at the expense of the insurance reserve and attributed to gross expenses, which enables the banks to keep their assets liquid due to the savings on the profit tax. 
Bad debts are redeemed by banks at the expense of the insurance reserve in cases of expiration of the limitation term, declaration of the debtor’s bankruptcy, in cases of failure to retire a promissory note with subsequent commencement of bankruptcy proceedings, and in other cases.

Bad debts under agreements providing for issue of promissory note in favor of the creditor as security for the debtor’s liabilities, are redeemed at the expense of the creditor’s insurance reserve, provided that the promissory note protested due to failure to pay, remains unpaid during the period exceeding 30 calendar days from the moment of protest, and in case the promissee instituted bankruptcy proceedings against the promissor in the court of arbitration.
Bad debts of a borrower declared bankrupt, according to the procedure established by law, are reimbursed at the expense of the insurance reserve of the creditor bank after the arbitration court declares the debtor bankrupt. Bad debts arising due to the debtor’s inability to repay the arrears due to force-majeur circumstances, are also redeemed at the expense of the insurance reserve of the creditor bank.

Overdue debts of enterprises, undertakings and organizations, to whose property collection procedures may not be applied (or those not subject to privatization) according to the legislation of Ukraine, shall be reimbursed at the expense of the insurance reserve of the creditor bank, provided that the said debt was not repaid from the funds of the State Budget of Ukraine or relevant local budget or compensated by any other means within 30 calendar days from the maturity date of the said debt. In this case, the creditor is obliged to refer the matter, within the term provided for by the law, to the court of law (court of arbitration) with a claim for reimbursement for damages, which resulted from such crediting.

The pledgee bank is entitled to repay from the insurance deposit only a part of debt, which remained outstanding due to insufficiency of proceeds from sale of the debtor’s pledged assets at an auction and under condition that other legal actions of the creditor aimed at enforcement of collection of other property of the borrower, did not result in full repayment of the debt.
· Repayment of loans in expense of the pledged property
The debt secured by pledge is repaid according to the procedure provided for by Law of Ukraine “On Pledge”.

The pledgee is entitled to satisfy all its claims in full amount determined as of the date of actual repayment thereof (principal, income, reimbursement for damages resulting from delay in fulfillment, penalty, costs required to maintain the pledged property, etc.) at the expense of proceeds from sale of the pledged property.

The pledgee accrues the right to enforce collection of the pledged property in case of failure to meet obligations at the moment specified by the contract.

Sale of the pledged property, on which collection is imposed, shall be carried out by the bailiff on the basis of writ of execution or order of an arbitration court, or the notarial record of execution according to the established procedure, unless otherwise provided by law or a treaty. In case of collection of the property of a state-owned enterprise (open joint-stock company established in the course of corporatization, all shares of which are owned by the State), the property under pledge is sold by the respective privatization body.

The pledged property is sold at auctions (public tenders), unless otherwise provided by the contract; the property of state-owned enterprises and open joint-stock company established in the course of corporatization, all shares of which are owned by the State, may be sold only at auctions (public tenders). The pledger is required to reimburse for the costs related to sale of the property.

Upon receipt of execution documents, the auction organizer carries out preparation for collection of materials required for property sale, determines the initial sales value, prepares and publishes the information about the property subject to sale.
A natural person or a legal entity wishing to be registered as auction participant (hereinafter referred to as the buyer) shall pay the required registration fee, amount of fee is established by the auction organizer and may not exceed one minimum individual income before tax and allocate the funds in amount of 10 per cent of the initial sales value of the property by written order to the account indicated in the information about the auction.
The property is sold at an auction, provided at least two buyers are present.

Depending on the auction results, the organizer indicates in the protocol the relevant amounts and numbers of accounts, to which the auction winner should transfer the payment for the purchased property and approves the auction protocol. A copy of the approved protocol is then issued to the auction winner.

The auction organizer draws up an act about the auction and submits it for approval to the court, which decided on collection of the pledged property, or to the notary that effected the execution record.

On the basis of the auction act (a copy of the act approved by the judge), the notary issues a certificate of the property acquisition at the auction to the auction winner.

Should an auction be declared to have not taken place, the auction organizer has to notify the pledgee thereof. Subject to pledger’s consent, the pledgee is entitled to reserve the property to itself at the initial price, whereof the auction organizer should be notified within five days.
If the pledger did not give such consent or the pledgee refused to take over the pledged property, the auction organizer shall schedule another auction not earlier than in one month after the first auction.

If an auction did not take place for two consecutive times, the auction organizer should return the execution documents to the pledgee within five days.
Figure 6 Sale of Pledged Property at Auction



2.2.3 Court-Related Methods of Repayment of Liabilities (Including Analysis of Terms of Limitation of Action, the Order of Agreement Nullification)

Effective legislation of Ukraine contains a number of regulations for repayment of accounts payable through the court procedures. Some of them are presented below.

Observance of the term of limitation of action by a petitioning party is a mandatory condition for consideration of the case by the court of arbitration. In case the limitation term is exceeded the court rejects consideration of the claim and settlement of economic dispute. Accordingly, the creditor is deprived of the right to collect the debtor’s liabilities. 


Limitation of action is a legally defined term during which the party whose rights are violated may apply to the court for protection. It should be noted that there exist a number of statements of claim to which limitation of action is not applied. In other words, no limitation of right to claim legal protection of the violated right is applied on the interested party petitioning against another party. Collection of budget arrears and outstanding mandatory funds is executed without limitation of action.

Effective legislation of Ukraine envisages two types of limitation: general and reduced (specialized).

General limitation term is determined in Article 71 of the Civil Code of Ukraine and comprises three years from the time of origination of the claim right. Origination of the claim right does not occur on the date of conclusion of agreement or expiration of agreement, the claim right emerges from the time when an entity learns or is supposed to be informed about violation of its right (e.g. from the next day after the first overdue day of payment for the transferred securities).

General limitation term is applied to petitions claiming nullification of state acts and acts of other bodies. 

Reduced limitation terms are determined by the legislation for specific types of claims. Specialized terms of limitation on claims are assigned for collection of forfeits, claims related to spoilage of the goods sold, on claims originating from deliveries of goods of poor quality, freight agreements and other claims.

The terms stipulated in the law or assigned by the court are estimated at years, months and days. The term can also be defined by reference to the occasion which will unavoidably occur.

The term estimated at years expires on the corresponding month and date of the last year of the term.
 The term estimated at months expires on the corresponding date of the last month of the term. In case the term estimated at months expires on the month which does not have a corresponding date, such term is considered expired on the last day of this month.

In case of the term estimated at days, the term commences on the next day after the first day of the term. In case the term expires on the weekend the term is considered expired on the first work day after holiday. Duration of the term determined by the reference to the occasion which will unavoidably occur commences on the next day from the day of its occurrence.
Moreover, it is stipulated that in case of fulfillment of the obligation by the debtor upon completion of the limitation term, the debtor cannot claim return of the realized obligation, regardless of his awareness of expiration of the limitation term.

Duration of the term of limitation of action is interrupted by the orderly submitted petition. The term of limitation of action is not interrupted by the acknowledgement of the debt. In legal disputes, the term of limitation of action is not interrupted by actions of the party under obligation (the debtor) testifying to acknowledgement of the debt.

The term of limitation should be estimated separately for each day, in case the forfeit (fine, penalty) is collected for each overdue day as stated in the effective legislation or the treaty. 

Nullification of agreement releases the debtor and the creditor from obligations under such agreement.

Agreement can be nullified on the grounds provided for by the law.
General grounds and consequences of nullification of agreements are established in Article 48 of the Civil Code of Ukraine according to which agreement in breach of the requirements of the law can be announced void. Agreements failing to comply with the requirements of the law, and agreements violating requirements established in the Decrees of the President of Ukraine, decrees of the Cabinet of Ministers of Ukraine and other normative acts issued by the state bodies, including properly registered departmental acts can be announced void. Compliance or failure of the agreement to comply with the legislative requirements should be verified in accordance with the legislation effective at the moment of conclusion of the disputable agreement. If upon conclusion of agreement a legislative act was enforced, which governs contractual relations differently than the legislative regulations effective at the time of conclusion of agreement, the parties have the right to be governed by the provisions of the agreement in case the enforced normative act is not retroactive.

In case an agent of entrepreneurial activity does not possess special license for execution of certain activity, agreement directly connected with such activity shall be announced void as failing to comply with the requirements of the Law.
Agreements containing violations to the law do not result in the desired outcome for the parties regardless of the subsequent decision of the court and will of the parties and extent of their culpability in conclusion of the unlawful agreement.
 Legal consequences of such agreements take form of reversion of the parties to their initial state or other forms envisaged in the legislation.

Agreements which can be announced void only by the court order, petition of the interested party, prosecutor or deputy prosecutor fall into a separate category. If a respective agreement was not nullified in the established order, such agreement has same legal consequences as any valid agreement. Agreements falling into the above category are the ones concluded by fault, fraud, constraint, threat, and malevolent agreement of a representative of one party with another party.

According to the general regulations, agreement announced void is considered nullified starting from the moment of its conclusion.

Agreements, which, according to their content, can be discontinued only for the future due to impossibility of reversion of everything obtained under such agreement (e.g. the property use has already occurred under property hire agreement, custody taken under preservation agreement etc) constitute exclusion to the above rule. In such case, the court assigns termination of the agreement for the future along with nullification of agreement.

Nullified agreements, as a rule, do not originate rights and obligations for the parties, therefore, limitation of action term is not applied to the petitions claiming nullification of such agreements. However, it should be noted, that general regulations of the limitation terms are applied to petitions claiming nullification of agreements which can be announced void only by petitions of entities described in Articles 56 and 57 of the Civil Code of Ukraine, since legislation does not contain specialized regulations for such cases.
Agreements failing to comply with the requirements to their format established by the law (regular written form or notarial form) are announced void. In particular, agreements on forfeits and guarantees can be announced void for failure to comply with the requirements to simple written format,
 powers of attorney concluded without observance of notarial form, and mortgage agreements not certified by notary etc.
 

2.3 Attraction of Additional Capital

2.3.1 Attraction of Additional Capital by Issuance of Corporate Bonds 


Bond is a security, which certifies payment of monies by its holder and confirms obligation to reimburse the latter for the par value of this security at the date specified therein with payment of the fixed interest rate (unless otherwise provided by the issue conditions).


The value of bonds issued by a corporation may not exceed 25 per cent of the own authorized fund and only upon the payment thereof in full.

It is not allowed to issue bonds for the purposes of formation and replenishment of the issuer’s authorized fund, or for the purposes of covering the operating losses.
The decision to issue bonds should be made by the highest body of the enterprise or other authorized body.
 

The bonds shall contain all information required under Article 10 of the Law “On Securities and the Stock Exchange”.

Bonds shall be paid in Ukrainian currency or, in cases provided for by the issue conditions – in foreign currency. Regardless of the type of currency in which the bonds were paid, their value should be determined in the Ukrainian currency. The bonds do not entitle their holders to take part in management of the issuing enterprise.

The bond yield is paid at the expense of funds remaining after the settlement of accounts with the State Budget and the payment of other mandatory fees.

The issuer is entitled to issue bonds upon the registration of such issue by the relevant state authority.

If bonds are offered for open sale, the issuer shall also provide the information about the bond issue for registration purposes.

In order to register the issue and the information about the bond issue simultaneously, the issuer needs to provide the registration authority with a considerable number of documents, including:

· application;

· information about the bond issue;

· bond issue protocol (at this, the issuer is not entitled to make decisions on changes in the bond issue conditions thereafter);

· accounting statements and auditor’s opinion, etc.
If any actions were exercised as to the economic sanation of the enterprise-issuer or bankruptcy proceedings were instituted against the issuer or its legal predecessor during three calendar years prior to the issue, the relevant data shall be provided in the submitted information.
The information about the issue of bonds offered for open sale should be published according to the established procedure 10 days prior to the commencement of sales. Floatation of bonds should take place within 30 days after publication of the information about the issue thereof.

In case of changes in the information, the issuer is obliged to publish announcement about the changes thereof through the end of the 30-day period from the date of the information publication.
The funds derived from the bond issue should be allocated for the purposes defined during the issue of such bonds.

The procedure of redemption of bonds is determined at the moment of their issue (in the information about the bond issue).

The yield on the corporate bonds is paid at the expense of funds remaining after the settlement of accounts with the State Budget and payment of other mandatory fees. In case of the issuer’s failure to meet its obligations in respect of payment of the bond yield or issue of bonds, the disputes are settled by courts of law or courts of arbitration according to the generally applicable procedure.

2.3.2 Restructuring of Enterprise Debts by Means of the Target Privileged Crediting from the Extra-Budgetary State Privatization Fund 

The extra-budgetary State Privatization Fund was established to accumulate and manage proceeds from sale of state-owned privatization objects.

The privatization fund’s resources are managed by the State Property Fund (SPF).
On a monthly basis, the State Property Fund transfers funds from accounts of the extra-budgetary State Privatization Fund to the accounts of the respective state authorities according to the allocation norms. The ways of use and norms of allocation of resources of the privatization fund are annually specified by the State Privatization Program, which also identifies the state bodies authorized to make decisions as to allocation of resources of the privatization fund for each specific case.
The Ministry of Economy of Ukraine is in charge of allocation of resources of the extra-budgetary State Privatization Fund for crediting, technical upgrade and rehabilitation of privatized enterprises.
 The possibility of the use of resources from the extra-budgetary State Privatization Fund to restructure debts of enterprises is provided for by the respective State Privatization Programs for current years.

Proceeds from privatization of the state-owned property conducted within the frame of the coal industry restructuring, should be allocated to the extra-budgetary State Privatization Fund.
 After reimbursement of privatization-related expenses, the remaining funds are allocated to upgrade and replenish the current assets of the coal production and coal concentration businesses established according to the said decree.

Thus, the possibility of granting credits for enterprise debt restructuring by the State Privatization Fund is provided for by the legislation, but there is no legally established mechanism for granting such credits.
2.4 Repayment and Restructuring of Accounts Receivable Related to Taxes and Mandatory Payments

2.4.1 Use of Treasury Bills
As stated in Item 2.1 hereof, payments to the State Budget and payments under State Budget liabilities effected in a non-pecuniary form, should have been made solely in accordance with the “The Order of Redemption of Accounts Payable and Collection of Accounts Receivable of the State by Means of Treasury Bills”.
 However, the above resolution was abolished by Edict of the President of Ukraine of 24 December 1999 No 1618/99. Therefore, use of treasury bills in the course of mutual setoffs was undetermined. Forasmuch as recommencement of use of treasury bills in business practice is rather probable, below presented is a brief explanation of procedure of treasury bills application for repayment of the budget debts to taxpayers.
In addition to repayment of accounts receivable of the State Budget in taxes, Ukrspetsfin, as the general agent of the State Treasury of Ukraine, was also empowered to repurchase the accounts payable by the State. For enterprises, which are creditors of the State Budget, Ukrspetsfin made such transactions in form of repayment of accounts receivable of the enterprise (at a discount) under settlements with the State Budget by means of repurchasing of liabilities by the budget-debtor.
In order to redeem accounts payable, the creditor of the administrator of the budgetary funds issued bill of exchange and appointed the budget funds administrator to be the payer under the bill.
 The bills of exchange were issued on the basis of the register of budget creditors compiled by the respective principal budget funds administrator. Further, Ukrspetsfin repurchased the bill of exchange at the exchange trading session, according to the established rules and Ukrspetsfin’s agreement with the stock exchange in question; and submitted the register of the accounts payable repurchased by the State Budget to the Head Department of the State Treasury. The latter handed over treasury bills in the amount of repurchased accounts to Ukrspetsfin on the basis of executive order of the Deputy Minister of Finance for the subsequent sale thereof.

Ukrspetsfin sold the treasury bills at a discount specified by Ukrspetsfin depending on the market situation. 

As an exception Ukrspetsfin exchanged the bill of exchange issued by the State Budget’s creditor for the treasury bill free of charge at a discount and on interest-free basis, subject to specific decisions of the Ministry of Finance of Ukraine or the CMU.

The above mechanism of repayment of tax arrears and arrears on other mandatory payments was suspended pursuant to Decree of the President of Ukraine “On Abolishment of Decrees of the Cabinet of Ministers of Ukraine of 1 October 1998 No 1573 and of 6 March 1999 No 321”.
 
Figure 7 Use of T-bills for repayment of accounts receivable of the Budget 



2.4.2 Bills of Local Authorities 

By the current legislation of Ukraine
 oblast-level local authorities were allowed to act as issuers of bills. For instance, a respective financial body acted as the promissor for bills of the Council of Ministers of the Autonomous Republic of Crimea, oblast, Kyiv and Sevastopol City State Administrations (hereinafter referred to as the bills).

The bills were issued according to decisions made by the CMU subject to adoption by the Supreme Council of the Autonomous Republic of Crimea, oblast, Kyiv and Sevastopol City Councils of a decision to redeem the debts of undertakings and organizations financed from the budget of the Autonomous Republic of Crimea and relevant local budgets by using the bills.

The bills were issued to administrators of the budgetary funds of the Autonomous Republic of Crimea and respective local budgets only on account of financing repayment of the indebtedness of undertakings and organizations financed from the budget of the Autonomous Republic of Crimea and respective local budgets within limits of allocations provided for by the said budgets.

The bills could be used by their holders to:

1) redeem the accounts payable subject to consent of the respective creditors;

2)
be sold to legal entities, which are residents, according to the legislation of Ukraine;

3)
be put in pledge as security for the liabilities according to the pledge legislation;

4)
obtain a credit from a bank;

5)
pay the outstanding amounts of payments to be credited in the scopes determined by the legislation to the budgets of the Autonomous Republic of Crimea and respective local budgets.

The register of the issued bills was kept by the respective financial body. No interest was accrued on the amount of bill.

Institutions financed from the budget and enterprises receiving subsidies from the budget were not entitled to purchase the bills, put them in pledge, obtain bank credits against the bills.

The bills were redeemed as follows:

1. The bills were redeemed by the respective financial body by means of setting off the bills against their holder’s outstanding amounts. The setoff amount was credited in full to the budget of the Autonomous Republic of Crimea and local budgets. Such offset could be undertaken at any moment until the maturity of the bill. The bill accepted for setoff against the outstanding amounts was redeemed.

2. The bill holder submitted application to the relevant financial body at the bill’s place of issue at the date, when the holder wished to set off the bill against the arrears, but not later than seven working days prior to the bill’s maturity.

Upon receipt of application for the redemption of the bill of exchange, the financial body notified respective tax service bodies of the offset of bills against the outstanding amounts and respective transfer to the budget of the Autonomous Republic of Crimea and local budgets within seven working days from the date of offset.

3. Bills not presented by their holder for redemption at the date, when the holder wishes to set off the bill against the arrears, but not later than seven working days prior to the bill’s maturity, are invalidated and are not subject to redemption.

Presently, the Procedure is not effected.
 Bills registered by the State Treasury through 20 September 1999 are still in circulation.


2.4.3 Mutual Set-Off with the Budget

The issue of repayment of budgets’ indebtedness to enterprises has been already considered in Item 2.4.1 Use of Treasury Bills and Item 2.4.2 Bills of Local Authorities. Below indicated are additional options.

There is a provision for the set off of amounts of budgetary reimbursement under transactions involving sale of goods (works, services) taxed at a zero rate “against future payments of the Value-Added Tax or other taxes, fees (mandatory payments) credited to the State Budget of Ukraine, in part of in full. Such decision of the taxpayer should be indicated in the tax return”.

Documents on the targeted repayment of the budget’s indebtedness to certain categories of enterprises (mostly, those of the social sphere) are regularly approved by resolutions of the Cabinet of Ministers of Ukraine.

The offset may take place against repayment of arrears of the municipal services, gas and power supply organizations to the State Budget. However, if an enterprise supplying gas and power or providing municipal services does not have outstanding amounts due to the State Budget or the amount of arrears is less than amount indicated by the State Treasury body, the State Treasury body reimburses the debt amount subject to repayment from the State Budget funds.

The offset of payments by municipal services enterprises takes place by means of conclusion of a respective protocol with the local State Treasury body and is deemed completed starting from the date of signing such a protocol. The offset of payments due from the power or gas supply enterprises is mediated by means of issuance of treasury bills and participation of Ukrspetsfin – Specialized State Enterprise. The bills were issued on the discount-free and free of charge basis with the registered endorsement. The treasury bill was redeemed by means of setting off its amount against payment of tax indebtedness of its holder toward the State Budget according to the procedure established by the Ministry of Finance.


2.5 Redemption of Accounts Receivable under Economic Liabilities

2.5.1 Arbitration Procedure for Redemption of Accounts Receivable
If a debtor fails to pay its debt under a contract, the creditor is in the position to collect the amount due in the course of the court procedure. At that, a written claim for fulfillment of obligation (complaint), the form and the content of which are established legally, should be served prior to application to the court. That is, the creditor should attempt the pre-arbitration dispute settlement.

In the course of claim consideration, enterprises or organizations should reconcile accounts, if necessary, carry out expert assessment or take other actions aimed at settling the dispute. The said actions also fall into the category of the pre-arbitration dispute settlement.

Requirements to mandatory attempt of the pre-arbitration dispute settlement does not apply to the following:

· proceedings instituted by the prosecutor or its deputy;

· some categories of cases:

· disputes related to invalidation of contracts, invalidation of acts of the state and other authorities, enterprises and organizations, which do not comply with the law and infringe upon the rights and interests of enterprises and organizations protected by the law;

· disputes over collection under protested bills;

· disputes over collection of the pledged property;

· disputes over declaration of bankruptcy of an enterprise or an organization.

Major requirements to the form and content of a claim are specified in Article 6 of the APC.

The claim should be signed by the director or the deputy director of an enterprise or organization and sent to the addressee with registered mail or as a letter with declared value, or hand-delivered.

The claim is subject to consideration by the recipient within one month after the date of receipt.

Results of the claim consideration shall be presented in response to the claim. Relevant requirements to such response are specified in Article 8 of the APC.

If a claim is rejected in full or in part, original documents received with the claim should be returned to the claimant and the documents motivating rejection of the claim should be sent as well, unless they are at the disposal of claimant.

The reply to a claim is signed by the director or the deputy director of an enterprise or an organization and sent to the addressee with registered mail or as a letter with declared value, or hand-delivered.

The next stage of the claim activities of an enterprise after the pre-arbitration dispute settlement is submission of the claim to the court. To this end, the entity submitting the claim should know, whether the court of arbitration may try the specific case and to which territorial court of arbitration the claim is to be submitted.

Prosecutors and deputy prosecutors are entitled to submit statements of claim to arbitration courts only in interests of the State as represented by the state authorities or local self-governing bodies vested with powers of executive authorities by law.

Articles 54 and 57 of the APC of Ukraine specify a number of requirements to the form, content of and attachments to a statement of claim. Failure to comply with these requirements constitutes the basis for returning the statement of claim without consideration according to the procedure of Article 63 of the APC.

The state duty is payable for consideration of the case by a court of arbitration.

Payment orders for remittance of the state duty to the budget and bank receipts confirming the payment thereof should be attached to the statements of claim. The claim value is indicated by the claimant. Lack of evidence of payment of the state duty in the required amount and procedure constitutes the basis for return of the statement of claim without consideration. It is allowed that the state duty in respect of claims be paid not only by claimants themselves, but also by the third parties.

Regardless of specific oblast arbitration court trying the case, the state duty is paid to the account of the territorial department of the State Treasury of Ukraine at the location of the payer (the claimant).

Upon fulfillment of the said requirements, the statement of claim with attached documents is sent to the court of arbitration by mail or hand delivered to an employee of the chancery of the court of arbitration. The date of receipt of the statement of claim by the court of arbitration, the signature of the statement recipient and the seal or stamp of the court of arbitration should be specified on a copy of the statement of claim.

The statement of claim submitted to the court of arbitration is considered by the judge, who delivers the judgement either about institution of the proceedings or rejection of the statement of claim, or return of claim without consideration.
 The return of the statement of claim without consideration does not prevent the claimant from new submission thereof to the court of arbitration according to the generally applicable procedure after correcting the deficiencies.

If the proceedings under the case are instituted, then the defendant is obliged to send the below mentioned documents within three days upon receipt of the judgement on the institution of proceedings:

1) reply to the statement of claim and all documents confirming objections against the claim should be sent to the court of arbitration;

2)
a copy of the reply should be sent to the claimant, other defendants and the prosecutor taking part in the arbitration proceedings.

The reply shall be signed by the director of the enterprise, organization, or his deputy.

The reply should contain a motivated statement of the defendant’s objections against the claim with references to the relevant provisions of the law.

A dispute should be settled by a court of arbitration within two months upon receipt of the statement of claim. Subject to the decision of the chairman or the deputy chairman of the court of arbitration, or subject to request of either party or a joint request of both parties, the term for the dispute consideration may be extended.

A claimant enjoys the right to submit an application for securing enforcement of the decision of the court of arbitration, if the failure to take appropriate action may complicate or make impossible enforcement of the decision of the court of arbitration. The following actions are deemed to secure enforcement of the claim: 

· seizure of the assets or monies owned by the defendant;

· prohibition of certain actions to be undertaken by the defendant;

· prohibition of actions to be undertaken by other persons in relation to the subject matter of the dispute;

· termination of collection on the basis of a writ of execution or another document, under which indisputable collection is effected.

Legal entities may be represented in the court by their directors and other persons, whose authorities are confirmed with the power of attorney issued on behalf of the enterprise or organization. The power of attorney shall bear the signature of the director or another person authorized by the latter, and authenticated with the seal of the enterprise or organization.

The trial is a complicated process resulting in adoption of a decision. In the course of the trial, each party should prove the circumstances, to which it refers, while using the rights enjoyed by it. It is a rare occasion, when the trial is finalized during one session. An interval in the session is announced within the limits of the period established for the trial.

The decision on the case is announced by the judge during the session after completion of the trial of the case. At that, the judge is entitled to announce only the operative part of a decision. 

There may be three options of the decision, namely: 

· satisfaction of claim; 

· full rejection of claim, or

· partial rejection of claim. 

While making decision, the court of arbitration enjoys the powers enumerated in Article 83 of the APC. The most important thereof appears to be the court’s right to delay or defer enforcement of the decision. As a rule, the court uses this right on the basis of a motivated application of the debtor for deferment or spreading out the enforcement of the decision.

It should be noted that deferment provides for enforcement of the decision at a later term, that is the property is collected within the term determined by the court decision. Spread-out consists in the enforcement of the decision by stages according to deadlines specified by the court.

The passed decision should be sent to the parties, the prosecutor, which took part in the arbitration proceedings and to the third parties not later than within five days after adoption.

The final stage of the arbitration proceedings is the enforcement process implemented according to the decision made and on the basis of a writ issued by the court of arbitration, namely a writ of execution. No writs are issued under certain dispute categories (for instance, those related to the invalidation of acts, agreements or statutory documents). Such decisions do not require any special enforcement process implementation by bailiffs, therefore the decision itself establishing or terminating certain legal relations is sufficient.

The orders for collection of pecuniary funds are either issued together with the decision to the collector or sent to the latter by the registered or declared-value mail. Collection of the awarded monies is effected indisputably via banks of the collector and the debtor.

The order may be presented for enforcement not later than in three months after the date of the decision. In case of loss of the order, a copy thereof may be issued by the court of arbitration, provided the collector applied therefor through the end of the term specified for the presentation of the order for the enforcement.

The court decisions are often not enforced due to inefficiency of the enforcement procedure (for instance, the payment order for debt collection is not complied with due to lack of funds at the debtor’s account). In such cases, Article 121 of the APC vests the claimant with the right to refer to the court with an application for modification of the decision enforcement method and procedure through the end of the term specified for presentation of the enforcement order and the court is entitled to take the appropriate action. For instance, instead of enforcing collection of monies, the claimant may request the court to issue the order for enforcement of the collection of property owned by the debtor.

2.5.2 Use of Promissory Notes


Promissory note is a security confirming the unconditional pecuniary liability of the promissor to pay the specified amount of money to the holder of the note (the promissee) upon its maturity.

In terms of the payment method, the notes are divided to:

· interest-bearing notes – amount of interest accrued is indicated on the bill next to the principal.

· discount notes – the profit on which is derived in form of the difference between the par and purchase value of the note (the purchase value of the note should be lower).

Due to the simplified procedure of transfer of ownership, promissory notes have a higher capacity for circulation and can therefore be used for improvement and facilitation of settlements. In comparison with a regular debt, the debt registered in the form of a promissory note has a substantial advantage, because it can be used as a settlement instrument, the object of sale or purchase and the object of pledge.

These qualities are ensured by the simple procedure of transferring the rights under a note by means of effecting the endorsement by another person on the reverse side of the bill (bearing the promissee signature).

There may be two types of the endorsement:

· special endorsement with the indication of the name of the new promissee.

· blank endorsement, under which the amount stated in the note will be paid by the promissor to the bearer of the given note.

The more endorsements there are on the note, the more reliable it is, because all previous promissees are liable for the payment thereunder to the current promissee.

The notes can either be in form of promissory notes or bills of exchange:
· under a promissory note, the debtor-promissor undertakes to settle accounts with the creditor-promissee.

· bill of exchange is an instruction (drawing) by the promissor (drawer) to another person to pay against the bill. The right to receive the stated amount from the bound party is conveyed to the promissee upon acceptance of the bill of exchange by the drawee (indication of the consent to pay against the bill).

The payment of a note may be guaranteed by the third party by means of the collateral acceptance, i.e. backing of the note (for instance, by a bank).

In case of the debtor’s refusal to pay for the note, the amount of the note is collected from the backer of the bill, who automatically becomes a creditor in respect of the debtor.

The use of notes is beneficial for creditors due to the following circumstances:
· the possibility of indisputable collection of the debt under a note from the account of the promissor under the protested bill.
 However, the above Decree contradicts a number of laws and thus is not exercised.

· in case of the promissee’s application to the court of arbitration, there is no requirement to abide by the procedure of the preliminary submission of the claim for the debt payment to the debtor; 

· all persons bound by the note, bear collective responsibility towards the promissee;

· a note may be sold, pledged at a bank to obtain a credit. No state duty is payable in respect of note circulation transactions.

In addition, the promissor may hand over the note to a bank so that the latter effects commission or trust transactions with it, in the interests of the promissee, including collection of notes, payment of notes, under which the bank acts as a special payer (domicile), custody of bills (originals, copies and counterparts), sale and exchange of notes upon clients’ request.

The bank effects the transactions with notes on the basis of agreements with the client concluded in a simple form in writing.


2.5.3 Debtor’s Bankruptcy as a Means of Accounts Receivable Recovery

Bankruptcy may be an efficient method of recovery of the accounts receivable in some cases. The major difficulties for the creditor arise in the process of institution of the bankruptcy proceedings. After institution of the proceedings, the bankruptcy is implemented by the liquidator, which does not require active involvement of the creditor. This section will dwell on the problem-bearing issues of institution of bankruptcy proceedings.

In order to institute the bankruptcy proceedings according to the current legislation of Ukraine, a number of requirements should be complied with:

1. the bankruptcy proceedings may be instituted within 3 months after the term specified for repayment of the indisputable claims of a creditor;

2. the claimant should prove the fact of the debtor’s insolvency by providing reference of the debtor’s bank on the date of receipt of the payment order for writing off the debt without acceptance;

3. the creditors should submit to the court of arbitration written applications containing property claims to the debtor along with supporting documents within one month after publication of the announcement about institution of the bankruptcy proceedings in an official edition;

4. creditor applications should be submitted in writing and signed by the director of the creditor (or another person, whose authority is defined in the laws or statutory documents) and contain a number of mandatory requisites.
 Should these requisites be lacking, the application is to be returned without consideration. 
5. When instituting the bankruptcy proceedings, the creditor is obliged to send the debtor copies of the application and documents attached thereto.
6. the state duty totaling UAH 85.00 is payable in respect of applications for the institution of bankruptcy proceedings;
 
7. creditors’ claims should be recognized by the debtor, confirmed by writs of execution or payment documents, under which the funds are written off from the debtor’s accounts according to the legislation;

It should be stated that it is feasible to initiate the bankruptcy proceedings only in respect of the debtors in possession of considerable and liquid assets (especially in the form of the real estate).


2.5.4 Other Methods (Offset of Counterclaims, Fulfillment of Obligations to the Third Parties, Cession and Transfer of Debt under Restrictions Specified by the Current Legislation)

The legislation of Ukraine provides businesses with several options for meeting their contractual obligations even in case of lack of current assets.

The offset of counterclaims under Articles 217 and 218 of the Civil Code of Ukraine. For instance, “the liability shall be terminated by the offset of the uniform counterclaim that matured or whose maturity is not indicated or is determined at the moment of origination of claim”. The offset of claims, whose period of limitation of action lapsed, is not allowed.

When offsetting the pecuniary claims, it should be taken into account that such offset transforms two purchase contracts into a barter transaction subject to value-added tax. This requirement also applies to the transactions exempt from VAT.

Article 164 of the Civil Code of Ukraine provides for the imposition of fulfillment of an obligation on the third party, provided such entity is bound by an appropriate contract with one of the parties.

In this case, responsibility for fulfillment of an obligation is borne by a party to a contract, but not by the party fulfilling the obligation. The creditor should accept the obligation offered in favor of the debtor by the third party, unless the debtor’s responsibility to meet the obligation personally results from the law, contract or the essence of the obligation.

The legislation does not provide for but at the same time does not directly forbid payment of taxes and mandatory payments by the third parties on the basis of a contract between parties. The legislation allows for such cases only in certain situations (for instance, during sanation of a bankrupt enterprise).

For some time, cession and debt transfer enabled enterprises to effect settlements in respect of their liabilities under condition of lack of current assets on accounts of the enterprises. In case of transfer of the obligation to the third party, the debtor itself remained a party to the contract, then, in case of the cession, the authorized party to the contract is changed; whereas in case of debt transfer with the creditor’s consent—the liable party to the contract is changed.

Decree of the President of Ukraine “On Actions Aimed at Enhancing Responsibility for Settlements with the Budget and State Target Funds” of 4 March 1998 No 167/98, the cession and debt transfer are prohibited both between residents of Ukraine, and between residents and non-residents in case of foreign trade transactions. The Decree contradicts the Civil Code of Ukraine and a number of laws; nevertheless it is effective and is implemented due to the control of the tax service. In court disputes decisions often are made in favor of taxpayers under the Civil Code of Ukraine.
Contracts of bail and promissory notes are an efficient replacement of the cession and debt transfer. Under the contract of bail, the collectively liable bail effects the payment in favor of the creditor and then receives the reimbursement and commission from the debtor.

2.6 Reduction, Offset, Discounting and Remission of Debts

As a rule, the schemes of offset of debts of businesses are quite complicated and require application of the set of actions to provide for their successful implementation. By way of example, below indicated are some instruments used for settlements in the energy sector:

1. The Cabinet of Ministers of Ukraine and the National Bank of Ukraine approved with their Resolution of 19 April 1999 No 621 the “Procedure of Offsetting the Overdue Mutual Debts of Enterprises, Undertakings and Organizations of the Energy, Coal and Gas Sectors”. The specific nature of this procedure is in the fact that the offset of the overdue debts of enterprises takes place without issuance of securities by means of one-day crediting of the offset participants by commercial banks. The offset provides for effecting clearing settlements, under which the mutual claims and liabilities of debtors and creditors are redeemed in equivalent amounts. The banks are active participants and coordinators of offsets of this kind, as they ensure that the settlements are effected within one banking day. The offset takes place by means of moving the funds on accounts of enterprises opened for this specific purpose; at that, the rules of the indisputable writing off of the funds under priority claims of creditors do not apply to these accounts.

2. Resolution of the CMU “On Effecting Settlements for the Consumed Electric and Thermal Power” of 4 June 1999 No 975 establishes that the centralized settlements under debts of this kind may be effected:

· by means of writing off relevant amounts of accounts receivable and accounts payable of the settlement participants according to the notices of the Ministry of Energy;

· according to the settlement protocols;

· by means of treasury bills via Ukrspetsfin without payment for its services.

Hereafter, it was clarified by Resolution of the CMU “On Regulating Settlements at Electric Power Wholesale Market” of 19 April 1999 No 622 that only bills of the State Treasury and local authorities may be used to effect settlements for the electric power purchased at the electric power wholesale market with the exception of bills issued prior to effectment of the above resolution and entered into Inventory Register, approved by the Ministry of Energy on 30 April 1999.
Thus, the issue of offsets and settlements in any individual sector of the national economy should be solved on a specific and integral basis, taking into account requirements of the legislation valid exactly at the time of effecting the settlements. 
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3.1 Initial Information about Enterprise

3.1.1 General Information

OJSC Alfa (economic entity) is a manufacturer of three types of products: product K, and two modifications of product F - Fk and Fa.
OJSC Alfa is a privately owned company.

Enterprise Alfa was established 30 years ago. The main objective for establishing the enterprise was meeting the needs of the former Soviet Union (FSU) in product K. At different stages in its history, the enterprise developed new production, both through production of new modifications of product K and introduction of new types of products – from complex technological equipment to the consumer goods. Presently the enterprise specializes in manufacturing products K and F.

Alfa is a loss-making enterprise. At the peak of its development in the 1990s, Alfa used to be a large enterprise employing over eight thousand workers. Upon disintegration of the FSU the enterprise experienced steep decline. As at 1 July 1999 the nominal workforce comprised 1,623 employees of which only 435 were actively involved in the production activity.

In 1998 the management of OJSC Alfa commenced a corporate restructuring project. As a result of the project 16 subsidiaries were formed and a large portion of assets of OJSC Alfa was transferred to the newly created subsidiaries. This project resulted in unnecessary complications in day-to-day management of OJSC Alfa and the management is currently considering liquidation of a large number of these subsidiaries attempting to improve the situation.

Regardless of the poor financial condition, the company has potential for survival. Export demand for product F is relatively high and the only limiting factor hindering satisfaction of this demand is insignificant production capacity.

3.1.2 Enterprise Diagnostics

In 1999 on request of the State Property Fund of Ukraine (SPFU) and with the support of the World Bank, the Consultants visited OJSC Alfa to identify options for resolving the enterprise problems. The next step carried out by the Consultants involved brief diagnostic analysis of the enterprise, which confirmed the initial assumptions made by the Consultants. At the beginning of October 1999 a multi-skilled group of Consultants was dispatched to the site in order to carry out a comprehensive diagnostic study of OJSC Alfa.

The Consultants had to determine:


The following outputs were obtained by the Consultants as the result of detail diagnostic analysis. 


Assets of the Company

The balance sheets (as at 1 July 1999) provided to the Consultants showed total assets amounting to UAH 82.7 million which, in the opinion of the Consultants, substantially misrepresent the financial position of Alfa. After adjustments, the total asset value amounts to UAH 24.5 million, a reduction of approximately 70%.


Liquidation

The Consultants are of the opinion that a full liquidation of Alfa would realize a sum of approximately UAH 4.7 million. Such a sum would be sufficient (upon payment of taxes emerging during the disposal) for:

· Full settlement of debts secured by pledge;

· Full settlement of employees claims (excluding those related to share capital and dividends);
· Full settlement of budget debts.
No payment to unsecured creditors or shareholders is possible as a result of liquidation.
Given the above circumstances, the Consultants would caution that any liquidation of the Company is unlikely to be optimal option of debt repayment. 


Business prospects

Based on current activities and Alfa management’s plans for the future, the Consultants are of the opinion that the future business prospects for Alfa are sound, providing the demand for F products is sustained. Business-planning was conducted in order to identify free cash flow in the short and medium term as a foundation for implementation of debt restructuring at the Company and development of a schedule for asset disposal.
3.1.3 Business-plan

The main goal of this business plan is to determine the potential of the Company to generate sufficient cash flows by its core business and allocate it for repayment of existing debts to be restructured within the next five years. 

As a benchmark for financial planning the Consultants considered adjusted consolidated balance sheet of OJSC Alfa at the end of 1999 obtained after financial verification during diagnostic phase.

It was established that:


The existing Company’s debt in amount of UAH 8,432 thousand was reclassified as restructured long term liabilities with the assumed five years repayment period.

It was assumed that starting the 3rd Quarter Y2K the Company will be able to commence repayment of its restructured long-term liabilities due to accumulation of significant funds generated by its operating activity (See Annex 1 Table 1 Projected Monthly P&L for Y2K). 
3.1.4 Debt Restructuring

The Consultants arrived at the conclusion that while prospects for OJSC Alfa’s future viability appear to be positive, the Company is vulnerable to legal action by creditors that might force it into liquidation. Based on the business plan mentioned above, it is necessary to develop a debt-workout program for negotiation with creditors. 
3.1.5 Source Information for Analysis of Debt Structure 

To analyze the debt structure of Alfa Company, the following source documents were obtained: 

· Balance sheets of OJSC Alfa, balance sheets of subsidiaries, consolidated balance sheet (Form 1) (See Annex 1 Table 1 - Annex 1 Table 4).
· Financial statement (Form 2) (See Annex 1 Table 5 P&L Statement of OJSC Alfa for the 3rd quarter of 1999). 
· The Order of local Tax Administration on transfer of all property and property rights of OJSC Alfa to tax pledge in favor of the State Budget.

· Creditors of OJSC Alfa (reference of accounting department) (See Annex 1 Table 7 - Annex 1 Table 10).
· Accounts payable of OJSC Alfa as at 1 October 1999: main groups (See Annex 1 Table 6 Accounts Payable of OJSC Alfa as at 1 October 1999: Main Groups (Reference of Accounting Department).

· Liabilities of OJSC Alfa to the State Budget as at 1 October 1999 (See Annex 1 Table 7 Liabilities of OJSC Alfa to the Budget as at 1 October 1999 (Reference of Accounting Department).

· Liabilities of OJSC Alfa to the extra-budgetary funds as at 1 October 1999 (See Annex 1 Table 8 Liabilities of OJSC Alfa to Extra-Budgetary Funds as at 1 October 1999 (Reference of Accounting Department).

· Gas debts of OJSC Alfa as at 1 October 1999 (See Annex 1 Table 9 Gas Debts of OJSC Alfa as at 1 October 1999 (Reference of Accounting Department).

· Wage arrears as at 1 October 1999 (See Annex 1 Table 10 Wage Arrears of OJSC Alfa as at 28 January 2000 (Reference of Accounting Department).

· Debtors of OJSC Alfa as at 1 October 1999 (See Annex 1 Table 11 Debtors of OJSC Alfa on Economic Activity as at 1 October 1999 (Reference of Accounting Department).

· Debtors of OJSC Alfa on economic activity as at 1 October 1999 (See Annex 1 Table 11 Debtors of OJSC Alfa on Economic Activity as at 1 October 1999 (Reference of Accounting Department).

· Agreements: loan agreements,
 gas agreements.

· Petitions and references on repayment of gas debts
 and wage arrears.

Interviews with OJSC Alfa management were conducted by the Consultants to obtain additional data. 

In the course of analysis of accounts payable and accounts receivable of OJSC Alfa, the experts revealed considerable deviations of financial statement data from information provided by the enterprise management. Experts reconciled financial statements and references of accounting department (See Item 3.2.3 Verification of Supporting Documentation). 

3.2 Debt Structure of Enterprise
3.2.1 Analysis of Accounts Payable

Total accounts payable of OJSC Alfa comprised UAH 6,645.2 as at 1 October 1999, which equals 13.2% of total assets (See Annex 1 Table 2 and Annex 1 Table 3).

At this, 6.23% of total amount of liabilities, which converts into UAH 414 thousand is referred to Long-term liabilities. Total long-term liabilities consist of the overdue tax liabilities. The above UAH 414 thousand on account No 95 comprise current balance of total amount of debts to the State Budget and extra-budgetary funds (UAH 417,9) that were restructured on 22 September 1997 with approval of the bodies of the State Tax Administration (See Annex 1 Table 2). 

93.8% of total accounts payable, which totals UAH 6,231.3 are referred to Payments and other short-term liabilities. The above amount is divided into two different categories – current liabilities and overdue accounts payable.

Figure 8 Accounts Payable of OJSC Alfa

3.2.1.1 Current Liability, Including Secured by Promissory Notes 

Emphasis is placed on current liabilities secured by promissory notes due to high risk connected with the simplified collection procedure.

A portion of the current liabilities in Section III of the balance sheet is insignificant – 16.3%, totaling UAH 1,013. Liabilities secured by notes are not available.

Thus, no risk-bearing groups within the structure of current liabilities of OJSC Alfa were identified at the moment of analysis of the structure of liabilities, therefore it is considered efficient to select the overdue accounts payable as the subject matter of this study.

3.2.1.2 Overdue Liabilities

The overdue accounts payable of OJSC Alfa total UAH 5,218 comprising 83.7% of the amount of Section III of the Balance Sheet Payments and Short-term liabilities (See Annex 1 Table 6). 

Main groups of liabilities were singled out in the structure of accounts payable as at 1 October 1999. (See Figure 9 Interrelation Among Types of Accounts Payable of OJSC Alfa).

Figure 9 Interrelation Among Types of Accounts Payable of OJSC Alfa

Structural analysis of the overdue accounts payable is presented in Table 1 - Table 5.


Thus, during analysis of the structure of total overdue accounts payable, liabilities in foreign currency require special attention as a risk-bearing group. The fact that the amounts to be repaid to the creditor are fixed in foreign currency results in dependence of debtor on changes of the currency exchange rate. 

In particular, within the structure of accounts payable of OJSC Alfa, liabilities on economic activity comprised by debts in foreign currency (USD 692 thousand), are characterized as risk-bearing. (See Table 1 Total Liabilities). Total amount of overdue liabilities on economic activity was calculated using the exchange rate of US dollars established as of the date of actual gas supply.
Table 1 Total Liabilities
Creditor
Amount
Amount
Total


thousand UAH
thousand USD
thousand UAH

Budget
975
0
975

Extra-budgetary funds
685
0
685

Wage arrears
560
0
560

Bank loans
410
0
410

Economic activity
0
692
2,588

Total
2,630
692
5,218


Liabilities secured by promissory notes are also risk-bearing. Demand notes subject to repayment upon promissee’s request (in this case by request of the creditor) also require special attention. 

In particular, within the structure of overdue accounts payable of OJSC Alfa, liabilities to the extra-budgetary funds (UAH 60 thousand) and debts on economic activity secured by promissory notes (UAH 2,588), are characterized as risk-bearing (See Table 2 Liabilities Secured by Notes).

Table 2 Liabilities Secured by Notes

Main groups of liabilities
Notes Issued,
No notes issued,
Total,


thousand UAH
thousand UAH
thousand UAH

Budget
0
975
975

Extra-budgetary funds
60
625
685

Wage arrears
0
560
560

Bank loans
0
410
410

Economic activity
2588
0
2588

Total
2,648
2,570
5,218

Analysis of overdue accounts payable of OJSC Alfa in terms of collection procedure shows the following three groups of risk-bearing liabilities:


· the court decision was passed;

· petition for collection was filed in the court of arbitration;
· claim for collection was submitted.

In particular, according to analysis of accounts payable of OJSC Alfa, debts to the budget subject to repayment by the court decision (UAH 813 thousand) as well as claimed debts (UAH 162 thousand) are risk-bearing. Other groups of liabilities of OJSC Alfa that were subject to the above mentioned procedures are also risk-bearing (See Table 3 Procedure of Liabilities Collection).

Table 3 Procedure of Liabilities Collection

Main groups of liabilities
Court decision passed 
Petition filed to arbitrage 
Claimed
Not claimed
Total,


thousand UAH
thousand UAH
thousand UAH
thousand UAH
thousand UAH

Budget
813
0
162
0
975

Extra-budgetary funds
199
0
2
484
685

Wage arrears
149
0
0
411
560

Bank loans
0
0
0
410
410

Economic activity
242
528
1,710
108
2,588

Total
1,402
528
1,875
1,413
5,218

In the course of analysis of overdue accounts payable of OJSC Alfa, it is necessary to consider fines and forfeits totaling UAH 561 thousand accrued on the budget debts (See Table 4 Availability of Growing Portion of Liability).

Table 4 Availability of Growing Portion of Liability

Main groups of liabilities
Principal
Accrued fines and forfeits (increasing liability)
Total


thousand UAH 
thousand UAH 
thousand UAH 

Budget
414
561
975

Extra-budgetary funds
685
0
685

Wage arrears
560
0
560

Bank loans
410
0
410

Economic activity
2,588
0
2,588

Total
4,657
561
5,218

It is necessary to consider agreements achieved earlier for debt repayment when analyzing the structure of overdue accounts payable.


In particular, liabilities where no repayment agreements are achieved are risk-bearing. 

Thus, all overdue accounts payable of OJSC Alfa are risk-bearing based on the above characteristic, except for bank loans (UAH 410 thousand). An agreement was achieved to repay bank loans by products delivery (See Table 5 Agreements on Liabilities Repayment).

Table 5 Agreements on Liabilities Repayment
Main groups of liabilities
Products delivery
Deferment
Write-Off
No agreements
Total


thousand UAH
thousand UAH
thousand UAH
thousand UAH
thousand UAH

Budget
0
0
0
975
975

Extra-budgetary funds
0
0
0
685
685

Wage arrears
0
0
0
560
560

Bank loans
410
0
0
0
410

Economic activity
0
0
0
2,588
2,588

Total
410
0
0
4,808
5,218

3.2.1.2.1 Budget

Debts to the budget form the second largest group of Company liabilities (after liabilities connected to the economic activity). The share of this group comprises 18.7%, totaling UAH 975 thousand.

Based on the results of the detailed analysis of the structure of the budget liabilities, over 70% of the liabilities are represented by land tax arrears, Value Added Tax (VAT) arrears and deductions to the Chernobyl Fund.

Grouping against the classification (See Table 1 - Table 5) proved that despite the lack of liabilities secured by notes in this class of debts (See Table 2), the budget liabilities are one of the most risk-bearing groups in the liabilities structure of OJSC Alfa. There are three key reasons for this:

· Availability of the growing portion in the liability (accrual of fines and forfeits): almost 58% of total amount of debt, or UAH 561 thousand are formed by interest-bearing liabilities (forfeit, fine etc.) (See Table 4).

· Potentially simple and expeditious collection procedure, due to the fact that debts in this category are secured by tax pledge. This is the second and the most important reason to consider this group risk-bearing (See Table 3). Thus, by order of the Regional Tax administration of 30 July 1998 all property and property rights of OJSC Alfa (residual value – UAH 12 million) are subject to pledge in favor of the State Budget for the period through 11 March 2004. Therefore, the property and property rights of the Company can be sold at an auction at any moment in order to recover debts to the State Budget. Two decisions of the court on collection of OJSC Alfa property to repay debts to the budget (UAH 674 thousand and UAH 139 thousand) were passed.

· The third risk factor is that the debts to the State Budget under certain circumstances might not be covered by the proceeds from the economic activity. According to the preliminary estimates of the future cash flows, the amount of liabilities to the budget is fairly significant to fully block the activity of the Company.

3.2.1.2.2 Extra-budgetary Funds

Liabilities to the extra-budgetary funds form the third largest amount in the structure of the overdue accounts payable. Their share amounts to UAH 685 thousand or 13.1% of the total amount of debt.

As Table 6 shows, liabilities of OJSC Alfa to the Pension fund totaling 62.5% (UAH 428 thousand) comprise the most significant part within the structure of this group of debts.

Table 6 Liabilities of OJSC Alfa to Extra-Budgetary Funds

#
Creditor
Amount of debt,

thousand UAH 
Share,

%
Date of origination

1
Employment Fund
21
3.1
1997-99

2
Innovation Fund
80
11.7
1997-99

3
Social Insurance
54
7.8
1997-99

4
Pension Fund
428
62.5
1997-99

5
Other
102
14.9
1996-97


Total
685
100.00


The risk factor in the structure of liabilities to the extra-budgetary funds was estimated by the Consultants against classification characteristics (See Table 1 - Table 5). Results of the analysis prove that liabilities under this category are not interest bearing (Table 4). However, there exist two risk factors for this category of debts.
The firs risk factor connected with the availability of debts secured by notes (Table 2). Two notes worth of UAH 30 thousand each were issued for the amount of debt to the Pension Fund (UAH 60 thousand). The notes were transferred into custody of an intermediary company. The notes matured in October 1999, however, payment was postponed for a year. This debt is burdened with the property pledge (metal-cutting tool). The Company management is planning to retire the bills in December 1999 at the expense of proceeds from sale of the pledged property by the intermediary company. 
Another risk factor is the procedure of debt collection (Table 3). Thus, there were several attempts at collection of this debt, in particular, court orders were issued for collection of debts to the Pension Fund and the Fund for Environmental Protection. 

Therefore, based on the above reasons, the liabilities to the extra-budgetary funds are also considered risk-bearing and require prompt restructuring.

3.2.1.2.3 Wage Arrears

Wage arrears are ranked fourth (See Figure 9 Interrelation Among Types of Accounts Payable of OJSC Alfa) and comprise 10.7% of the amount of the overdue accounts payable totaling UAH 560 thousand.

The Consultants consider this type of liabilities critical and highly risk-bearing (See Table 3) from the point of view of the collection procedure. This conclusion is based on several court actions and other attempts at collection through disposal of Company property at auctions. Thus, according to the court decision, the wood-processing machines and vehicles of the Company were sold at prices significantly lower than their market value. The proceeds were insufficient to pay the total amount of debt which sparkled social conflicts at the enterprise.

This fact serves as a proof of the inefficiency of court procedures in collection of wage arrears negatively effecting both the debtor enterprise and the workers’ collective.

With the purpose of determining risk-bearing groups, wage arrears are analyzed by three groups of employees (See Table 7, Table 8).

1. Employees currently working at OJSC Alfa and subsidiaries;

2. Employees on unpaid leave;
3. Dismissed employees.

Table 7 Categories of Employees with Wage Arrears
Groups of employees
OJSC
Subsidiaries
Total

1. Currently employed
36
746
782

2. On unpaid leave
175
77
252

3. Dismissed employees
1,169
138
1,307

Total
1,380
961
2,341

Theoretically, wage arrears of group No 3 “Dismissed employees” present the highest risk to the Company. However, based on practical experience of OJSC Alfa, 50% of employees, which petitioned to the court on collection of wage debts, belong to group No 1 “Employees currently working at OJSC Alfa and subsidiaries”. 

Table 8 Structure of Wage Arrears

Groups of employees
OJSC
Subsidiaries
Total


thousand UAH
thousand UAH
thousand UAH

1. Working
59,903
234,007
293,910

2. On unpaid leave
71,708
5,233
76,941

3. Dismissed
396,402
9,535
405,937

Total
528,013
248,775
776,788

Therefore, structural analysis of wage arrears by three groups of employees can be used for development of individual recommendations on debt restructuring for every group of employees. 

3.2.1.2.4 Bank Loans

Bank loans make up the least material portion of the total amount of overdue accounts payable (See Figure 9 Interrelation Among Types of Accounts Payable of OJSC Alfa). It amounts to UAH 410 thousand  that is only 7.9% of the total amount of debt.

Nonetheless, this group of debts bears risk in relation to the collection procedure (See Table 3). The loans in question were borrowed in 1995 to 1997 at Bank No 1, particularly, at Local District Branch, which was later liquidated. The totality of these debts includes two portions, namely:

1. Loan within the “State Initiative –2000”;  

2. Sanation loan in accordance with resolution of the Cabinet of Ministers. According to the mortgage agreement, which was entered into by Bank No 1 and OJSC Alfa, a certificate of transfer of the property by the Company to the Bank was issued with a coefficient of 1.75. After the property was handed over, no interest on loans was accrued. The interest in the amount of UAH 121 thousand was added to total losses of the Company on the account №80.

Since the property transferred to the Bank was not written off by the Company, and local District Branch of Bank No 1 was liquidated, the problem of restructuring of these debts remains critical.

3.2.1.2.5 Overdue Accounts Payable Related to Economic Activity, including Gas Liabilities and Debts to the Consumers

The debts related to economic activity constitute the largest portion (UAH 2,588 thousand or 49.6%) in the group of overdue accounts payable (See Figure 9 Interrelation Among Types of Accounts Payable of OJSC Alfa). All of these liabilities are formed by gas debts.

The structure of gas-related debts (See Table 9) is considered the highest risk-bearing according to the following characteristics (See Table 1 - Table 5).


Debt Currency

This category 100% consist of debts in foreign currency that total USD 692,483 (See Table 1). The fact that payments are to be calculated in foreign currency (settlements of gas-related debts) calls for specific principles of conversion into hryvna. The regulatory (legal) framework of conversion also requires certain analysis.


Debts Secured by Promissory Notes

The debts secured by promissory notes total 100% of the gas-related debts, that is UAH 2,588 thousand (See Table 2). These notes are undated and shall be paid at demand of a note-holder.


Debt Collection and Review Procedure

This group of debts has a court's verdict concerning the sum of UAH 242 thousand in relation to the debts due to Gas Trader No 2, as well as numerous claims (Table 3).


Debts that Cannot be Covered by Current Business

According to the preliminary calculations of future cash flows, gas-related debts are significant and can block operation of the Company as a whole.

Table 9 Gas Debts of OJSC Alfa

No
Creditor
Debt amount,
Date of origination



thousand UAH 


1
Gas Trader No 1
823
1997

2
Gas Trader No 2
261
1996-98

3
Gas Trader No 3
706
1996-97

4
Gas Trader No 4
560
1998

5
Gas Trader No 5
237
1996-97


Всього
2,588


3.2.2 Analysis of Accounts Receivable

Table 10 - Table 14 cover the analysis of structure of accounts receivable of OJSC Alfa using the procedure similar to that described above (See Table 1 - Table 5).

· Current Accounts Receivable Including Secured by Promissory Notes

The debts structure of OJSC Alfa does not contain current liabilities. All the Company debts are overdue.

· Overdue Debts

Main groups of liabilities are determined within the structure of accounts receivable and analyzed against classification criteria (See Table 10 - Table 14). Total amount of accounts receivable of OJSC Alfa according to the management of the Company comprised UAH 843 thousand as at 1 October 1999 (See Table 10). 

Results of the analysis confirm that accounts receivable of OJSC Alfa are formed by the only type of liabilities – debts related to economic activity.

According to Table 10 total overdue accounts receivable of OJSC Alfa are comprised by liabilities in national currency and, therefore, it is subject to devaluation due to inflation.

Table 10 Accounts Receivable Currency
Creditor
Amount,
Amount,
Total


thousand UAH
thousand USD
thousand UAH

On economic activity – total, 
843
0
843

including:




Debtor No 1
191
0
191

Debtor No 2
57
0
57

Debtor No 3
40
0
40

Debtor No 4
25
0
25

Debtor No 5
19
0
19

Debtor No 6
13
0
13

Debtor No 7
12
0
12

Others
487
0
487

No accounts receivable of OJSC Alfa were secured by promissory notes (See Table 11). This complicates the procedure of debt collection.

Table 11 Debts Secured by Promissory Notes

Main groups of liabilities
Notes issued
No notes issued
Total


UAH thousand
UAH thousand
UAH thousand

On economic activity – total, 
0
843
843

including:




Debtor No 1
0
191
191

Debtor No 2
0
57
57

Debtor No 3
0
40
40

Debtor No 4
0
25
25

Debtor No 5
0
19
19

Debtor No 6
0
13
13

Debtor No 7
0
12
12

Others
0
487
487

Court decisions for the amount of UAH 52 thousand were passed and claims for the amount of UAH 12 thousand were brought to accounts receivable of the enterprise (See Table 12). Therefore, activity on collection of accounts receivable has to be intensified.

Table 12 Liabilities Collection Procedure

Main groups of liabilities
Court decision passed
Petition submitted to arbitrage
Claimed
Not claimed
Total






thousand UAH 

On economic activity – total,
52
0
12
779
843

including:






Debtor No 1
0
0
0
191
191

Debtor No 2
0
0
0
57
57

Debtor No 3
39
0
0
1
40

Debtor No 4
0
0
0
25
25

Debtor No 5
0
0
0
19
19

Debtor No 6
13
0
0
0
13

Debtor No 7
0
0
12
0
12

Others
0
0
0
487
487

Unfortunately, all amounts of accounts receivable of OJSC Alfa are fixed and, therefore no fines or forfeits are accrued for the amount (See Table 13). It means that risk of devaluation of this liability due to denomination in national currency is increased because of the interest-bearing portion.

Table 13 Availability of Interest-Bearing Portion of Liability

Main groups of liabilities
Principal,
Accrued fines, forfeits (increasing debt)
Total


thousand UAH 
thousand UAH 
thousand UAH 

On economic activity – total,
843
0
843

including:




Debtor No 1
191
0
191

Debtor No 2
57
0
57

Debtor No 3
40
0
40

Debtor No 4
25
0
25

Debtor No 5
19
0
19

Debtor No 6
13
0
13

Debtor No 7
12
0
12

Others
487
0
487

According to Table 14, positive experience on achievement of agreements on repayment of accounts receivable of OJSC Alfa also exists. It will facilitate further activity in this direction.

Table 14 Agreements on Repayment of Liabilities
Main groups of liabilities
Products delivery
Deferment
Write-Off
No agreements
Total,






thousand UAH 

On economic activity – total,
190
122
58
474
843

including:






Debtor No 1
50
50

91
191

Debtor No 2
20
0
0
37
57

Debtor No 3
10
10
0
20
40

Debtor No 4
0
0
5
20
25

Debtor No 5
0
0
0
19
19

Debtor No 6
10
0
3
0
13

Debtor No 7
0
12
0
0
12

Others
100
50
50
287
487

Thus, the most weighty debt (22.6%) is the amount due to the Company by the Debtor No 1 – UAH 191 thousand.

Analysis of accounts receivable on economic activity by individual debtors, as well as their shares in total debt amount, calculated as at 1 October 1999, are shown in Table 15 Accounts Receivable of OJSC Alfa on Economic Activity.

Debtor No 2 (6.8%) and Debtor No 3 (4.7%) also fall into the category of the largest debtors of OJSC Alfa. These debts are the oldest in terms of the date of their origination.

Table 15 Accounts Receivable of OJSC Alfa on Economic Activity

No
Debtor
Debt amount 
Share
Date of origination



thous. UAH
%


1
Debtor No 1 (budgetary organization)
191
22.6%
1996-97

2
Debtor No 2
57
6.8%
1995

3
Debtor No 3
40
4.7%
1997

4
Debtor No 4
25
3.0%
1998-99

5
Debtor No 5
19
2.2%
1996-97

6
Debtor No 6
13
1.6%
1996-97

7
Debtor No 7
12
1.4%
1998

8
Other
487
57.7%



Total
843
100.0%


The preliminary analysis of the accounts receivable demonstrated that restructuring of accounts receivable in order to collect debts from the Company debtors cannot be viewed as high-probable. 
This is explained by several main factors:

· lack of debts secured by notes in the structure of the accounts receivable (See Table 11);

· lack of debts in foreign currency (See Table 10) and lack of interest-bearing debts (fines, penalties, etc) (See Table 13);

· and also negative experience of application of debt collection procedures (for instance, the court order on the case of Debtor No 3 (UAH 39 thousand) Debtor No 6 (UAH 13 thousand) (See Table 12).

From the Consultants point of view, the possibility of restructuring of the debt owed by Debtor No 1 is the most promising. Debtor No 1 is a budget-funded institution, therefore there is a possibility to conduct mutual offset with the budget.

However, in order to substantiate the above conclusion a detailed analysis of each type of liability supported by the individual analysis of each debtor based on the available agreements and contracts needs to be conducted. 

3.2.3 Verification of Supporting Documentation

In the course of analysis of the accounts receivable and payable of OJSC Alfa, the Consultants detected significant divergence between the data in financial statements and information presented by the Management of the Company. In particular, this pertains to the following documents:

1. Accounts payable of OJSC Alfa as at 1 October 1999 (See Annex 1 Table 6 Accounts Payable of OJSC Alfa as at 1 October 1999: Main Groups (Reference of Accounting Department)
2. Balance sheet of OJSC Alfa as at 1 October 1999 (See Annex 1 Table 2 Balance Sheet of OJSC Alfa as at 1 October 1999)

3. Liabilities of OJSC Alfa to the State Budget (See Annex 1 Table 7 Liabilities of OJSC Alfa to the Budget as at 1 October 1999 (Reference of Accounting Department)
Therefore, for the purpose of effective planning in terms of individual types of liabilities (by individual debtors and creditors) it is necessary to conduct complex revision of liabilities by each creditor (See Table 16 - Table 18).

Table 16 Reconciliation of the Reference of Accounting Department “Accounts Payable of OJSC Alfa as at 1 October 1999”* with the Balance Sheet of OJSC Alfa as at 1 October 1999**
No
Main groups of liabilities
Reference of Accounting Department
Balance sheet as at 1 October 1999 (Liabilities, Section III)
Account No
Divergence

thousand UAH. 



thousand UAH 
Amount

thousand UAH 
Entry code
Entry 

Group 1 - Group 2


А
1
2
3
4
5
6

1
Budget
975
946
670
Accounts due to the budget
68
29

2
Extra-budgetary funds
685
633
680; 690; 710; 720
On extra-budgetary payments, on insurance; with subsidiary companies; with other creditors
65; 69; 78; 71
52

3
Wages and salaries
560
544
700
On labor payment
70
16

4
Bank loans
410
408
600
Bank loans
90
2

5
On economic activity – total, including
2 588
3 620
640
Overdue payments for goods, works and services
60, 76
(1 032)


On gas
2 588







On settlements with clients
0







Total
5 218
6 151



(933)

* See Annex 1 Table 6 Accounts Payable of OJSC Alfa as at 1 October 1999: Main Groups (Reference of Accounting Department)
** See Annex 1 Table 2 Balance Sheet of OJSC Alfa as at 1 October 1999
Table 17 Reconciliation of the Reference of Accounting Department “Liabilities of OJSC Alfa to the State Budget as at 1 October 1999”*, the Reference of Accounting Department “Accounts Payable of OJSC Alfa as at 1 October 1999”** with the Balance Sheet of OJSC Alfa as at 1 October 1999*** 

No
Creditor
Amount of liability
Forfeit accrued
Amount of debt
Date of origination



UAH thous. 
UAH thous. 
UAH thous. 


1
VAT
137
176
313
1997-99

2
Profit tax

6
6


3
Employees profit tax
35
91
126
1997-99

4
Municipal tax
54
19
73
1997-99

5
Fine on payments to the Innovation fund
3
5
8


6
Land tax
225
175
400
1997-99

7
Transport tax
0

0
1999

8
Payment for water 
18
14
32


9
Depreciation 10%
18
5
23
1999

10
30% fine for the amount of revision
26
0
26
1997-99

11
Currency inspection
0
1
1


12
Cash 
0
9
9


13
Excise duty
14
18
33
1996-99

14
Chernobyl fund
118
124
242
1997-99

15
Geosynoptics
1
0
2



Reference of Accounting Department (Liabilities to the State Budget)
651
642
1293



Balance as at 1 October 1999 


946



Reference of Accounting Department (Accounts Payable of OJSC Alfa)
414
561
975


* See Annex 1 Table 7 Liabilities of OJSC Alfa to the Budget as at 1 October 1999 (Reference of Accounting Department)
** See Annex 1 Table 6 Accounts Payable of OJSC Alfa as at 1 October 1999: Main Groups (Reference of Accounting Department)
*** See Annex 1 Table 4 Accounts Receivable of OJSC Alfa according to balance sheet as at 1 October 1999 (Assets, section ІІІ)
Table 18 Reconciliation of the Reference of Accounting Department “Liabilities of OJSC Alfa to the Extra-Budgetary Funds as at 1 October 1999”* with the Balance Sheet of OJSC Alfa as at 1 October 1999**
No
Creditor
Amount of debt
Share
Date of origination



thousand UAH 
%


1
Employment fund
21
3.1%
1997-99

2
Innovation fund
80
11.7%
1997-99

3
Social insurance
54
7.8%
1997-99

4
Pension fund
428
62.5%
1997-99

5
Other 
102
14.9%
1996-97


Reference of Accounting Department 
685
100.0%



Balance as at 1 October 1999 
633



* See Annex 1 Table 8 Liabilities of OJSC Alfa to Extra-Budgetary Funds as at 1 October 1999 (Reference of Accounting Department)
** See Annex 1 Table 2 Balance Sheet of OJSC Alfa as at 1 October 1999
Unfortunately, in the course of their work at the Company, the Consultants were not provided with the detailed explanations as to the existing divergences. According to the Head of the Financial department of the Company, existing divergences are explained by the fact that the specialists of the Financial department supplied the Consultants with the information only on liabilities exceeding UAH 5 thousand. 


The Consultants believe that for the purposes of such analysis complete information on all the Company debts has to be provided.

However, the Consultants consider that the current stage of analysis can be conducted under assumption that information provided by the Company Management is valid.

3.3 Prospects of Settlements of OJSC Alfa Liabilities

Management of OJSC Alfa developed and introduced certain schemes of cash flow control. These schemes are applied for transfer of external accounts payable of OJSC Alfa into internal liability of OJSC Alfa and its subsidiaries. However, applied mechanisms require detailed legal expertise inasmuch as, in the opinion of Consultants, they do not fully comply with the effective legislation of Ukraine. 

3.3.1 Particular Features of Legal Status of OJSC Alfa and its Subsidiaries 

Presently, OJSC Alfa exists as a systemic structure incorporating 16 subsidiaries united by one founder that coordinates activity of the established subsidiaries. This structure resulted from corporate restructuring of OJSC Alfa that was conducted in 1998 by its management. 

OJSC Alfa, as a founder, transferred production assets to the subsidiaries in the course of their establishment. Production activity, in fact, is fully concentrated at the enterprise subsidiaries. However, the burden of debts generated earlier was retained by OJSC Alfa. Such restructuring efforts resulted in regular non-payments of OJSC Alfa of its liabilities to the creditors, increase of outstanding liabilities due to accrued penalties, liabilities in the amount exceeding UAH 1.5 million subject to immediate compulsory payment [kartoteka] (See 3.3.4.1 Register on Account [Kartoteka]) and tax pledge on property and property rights of OJSC Alfa. 

Therefore, the existing threat of bankruptcy initiation against OJSC Alfa can result in liquidation of the whole structure of the Company and its subsidiaries, due to the fact that the subsidiaries’ property is in fact the property of their founder, and in the course of bankruptcy proceedings it will be subject to collection against liabilities of the founder. 

Currently, the Management of OJSC Alfa considers options aimed at modification of the Company structure (for example by way of merging of some subsidiaries and decrease of their number). Comments on this issue are presented below.

The Consultants believe that the above mentioned modification of the structure of OJSC Alfa in needed due to the following:

1. OJSC Alfa (as a founder of subsidiaries) has very limited sources for repayment of major (overdue) debts and therefore is forced to rely on the resources of its subsidiaries. However, as far as subsidiaries do not bear direct responsibility for liabilities of OJSC Alfa and are independent legal entities, repayment of debts of OJSC Alfa at the expense of subsidiaries becomes rather complicated. 

2. Moreover, settlements between OJSC Alfa and subsidiaries are unfeasible because the process is complicated by tax payment (primarily, value added tax), increase of end product price, conclusion of series of agreements, considerable circulation of documentation. Therefore, liquidation or merger of subsidiaries is a vital issue. 

There is also a possibility to detach subsidiaries as independent open joint-stock companies which will not have any direct connections with OJSC Alfa but under distribution balance and with consent of the creditors will partially assume accounts payable (and receivable) of OJSC Alfa. 

Detachment of subsidiaries as independent economic entities would result in decrease of the statutory fund of the enterprise, and is subject to the creditors’ consent. At that, new enterprise, as a legal successor, will be obliged to partially assume accounts payable and accounts receivable of the enterprise undergoing restructuring. 

Liquidation of subsidiaries will imply transfer of their property to OJSC Alfa that can result in collection of this property against liabilities of OJSC Alfa.

Merger of subsidiaries (or joining of two subsidiaries, which is considered more efficient) will not result in transfer of property of both subsidiaries to the founder. New subsidiary will exercise activity as a legal entity that does not bear direct responsibility for liabilities of the founder. 

It is feasible to consider possibility of establishment of affiliates on the basis of subsidiaries that will pay consolidated taxes under united balance of OJSC Alfa, but of course, only in case of preliminary repayment of outstanding accounts payable of OJSC Alfa. 

Conclusions:

The situation with the debt structure and options of its optimization at OJSC Alfa and within the structure of its subsidiaries can be defined as critical. The burden of Kartoteka against accounts payable of the Company requires support from its subsidiaries. At that, subsidiaries’ resources are insufficient to overcome the Company crisis and withdrawal of their resources to OJSC Alfa will hinder development of the subsidiaries system. 

3.3.2 Options of Repayment of Accounts Payable at the Expense of Accounts Receivable (Payment in Kind) 

The fact that OJSC Alfa is not manufacturing viable production, makes it impossible to repay the debts to external creditors by own goods. Subsidiaries also do not have direct possibility to repay liabilities of the Company to the third parties by goods, as they are not participants to the Company liabilities to the third parties. Moreover, mechanism of debt transfer is prohibited by Edict of the President of Ukraine “On Measures Aimed at Improvement of Responsibility for Settlements with the Budget and State Target Funds” of 4 March 1998 No 167/98. The Edict contradicts the Civil Code of Ukraine and certain laws, but is considered effective and its observation is ensured by the Tax Service. 

Proper repayment of liabilities of OJSC Alfa by products of its subsidiaries requires the following: 

· Interest of the creditor in purchasing products of subsidiaries, and

· Availability of accounts payable of subsidiaries to OJSC Alfa.

In connection with this, it seems expedient for the Management of OJSC Alfa to analyze options to increase the amount of accounts payable due to their founder from its subsidiaries. If this problem is solved under barter schemes, it would be necessary to take into consideration traditional requirement to barter deals – conducting all transactions within the same tax period (calendar month).

Subsidiary can deliver goods to Alfa creditor under separate agreement, and in future the parties will be able to “connect” repayment of liabilities of three participants of the transaction either by way of conclusion of the trilateral protocol of repayment of mutual liabilities or by issuance of promissory note. In case of issuance of the promissory note, Alfa has to act as an issuer. 

In case of the promissory note, it is transferred from Alfa to the creditor, from the creditor – to the subsidiary, which transfers it to Alfa as repayment of its accounts payable. 

Figure 10 Mechanism of Trilateral Repayment of Liabilities – Promissory Note
In case of the bill of exchange (order issued to subsidiary to pay certain amount to the creditor), all three parties are required to conclude protocol for repayment of mutual liabilities. 

Figure 11 Mechanism of Trilateral Repayment of Liabilities – Bill of Exchange


3.3.3 Offset of Counter Claims

According to the Management of OJSC Alfa, there exists a reciprocal indebtedness within the structure of enterprise subsidiaries. Moreover, certain mechanisms of debt service and repayment of accounts payable of Alfa are exercised through offset of counter claims. 

For instance:

a) payment of wages and salaries to employees of OJSC Alfa through subsidiary No 6 (sale of products)

No
Transaction
Legal grounds

1
Origination of wage arrears to employees of OJSC Alfa
Labor agreement between OJSC Alfa and employees.

2
Repayment of arrears and payment of the respective compulsory payments.
Guarantee agreement between subsidiary and employees.

3
Compensation of subsidiary's losses related to payment of salaries to employees of OJSC Alfa.
Agreement on supply or rendering services by OJSC Alfa in favor of the subsidiary. Charging off counter-arrears.

Legal assessment of transaction:

1) Guarantee agreements are civil-legal agreements thus their application for making payments under labor legal relationship seems doubtful. 

2) In any case, OJSC Alfa (not a subsidiary) shall calculate and pay relevant taxes and compulsory payments.

3) Setoff of counter-arrears is made only by adjustment of accounting entries of Alfa and subsidiary without a need to make confirmations therefor in legal documents (reconciliation protocols, exchange of letters). To register such transactions issuance of additional documents is required. 

b) Payment of tax arrears of OJSC Alfa through subsidiary No 6 (sale of products)

No
Transaction
Legal ground

1
Emergence of account payable of OJSC Alfa on VAT.
Law “On VAT”.

2
Arrears set-off.
Guarantee agreement between subsidiary and OJSC Alfa, letter to a tax authority requesting to register the set-off.

3
Reimbursement of subsidiary losses related to payment of OJSC Alfa obligation.
Agreement on supply or rendering services by OJSC Alfa in favor of subsidiary, charge-off of counter-arrears.

Legal assessment of transaction:

1. Guarantee agreements are civil and legal agreements thus they are not used in financial and legal sphere. Besides, the parties to the guarantee agreement shall be the creditor (in this case - tax authority) and guarantor (in this case - subsidiary) as opposed to the debtor (in this case OJSC Alfa) and guarantor (in this case - subsidiary)

2. Effective legislation does not envisage possibility for payment of taxes by a third party.

c) Charge-off of counter-arrears is conducted through adjustment of accounting entries of Alfa and subsidiary without written confirmation in legal documents (counter verifications protocols, exchange of letters).
 
3.3.4 Transfer of Social Infrastructure into Communal Ownership

During privatization OJSC Alfa did not transfer its social assets, namely, residential buildings, pioneer camp and recreation camp to the city communal ownership. This real estate remained in the state ownership and did not form OJSC Alfa authorized fund, although it remains on the company’s balance sheet. 

Pursuant to Resolution of the Cabinet of Ministers of Ukraine dated 19 February 1996 No 222 “On Gradual Transfer of Social Infrastructure Objects in Ownership by Business Entities into Communal Ownership”, residential fund (excluding hostels), kindergartens and recreational establishments had to be transferred into the communal ownership in 1998. 

External electricity, heat, gas and water supply lines as well as waste water lines shall be also transferred together with social infrastructure objects, and maintenance buildings (heat-distribution points, boiler-houses, built-in or attached premises etc.).

The situation becomes complicated because the local authorities have to give their approval for the transfer of residential buildings and social objects into the communal ownership. Local authorities do not want to accept the social infrastructure objects of OJSC Alfa since it would mean increasing expenditures borne by the local budget for financing and maintaining this residential fund. 

OJSC Alfa represented by its subsidiaries incurs ongoing expenditures to maintain residential buildings. To minimize expenditures it is necessary to charge off arrears for rent, communal payments and salary arrears of employees residing in the residential objects in possession of OJSC Alfa, as proposed above.

At the same time, OJSC Alfa faces the need to transfer its social infrastructure to the city, since legally it is the state property.
Consultants strongly recommend the Management of OJSC Alfa to make every possible effort for OJSC Alfa to rid itself of residential and other social infrastructure. Not being an owner, OJSC Alfa or its subsidiaries are deprived of legal right to use non-residential part of social infrastructure (for example, letting first floors and attached premises). This can lead to invalidation of relevant contracts for rent by claims of tax authorities - with further penalties imposed in form of recovery of illegal income. 

A compromise in this situation can be achieved through conclusion of agreement between OJSC Alfa and an authorized state body (State Property Fund of Ukraine or a branch Ministry) on the status of property that did not constitute OJSC Alfa's authorized fund. In such agreement it should be indicated that OJSC Alfa bears expenditures to maintain the state property and still is not entitled to use it (to compensate its expenditures), including the right for partial letting. 

3.3.4.1 Register on Account [Kartoteka]

Item 3 of Instruction No 7 related to non-cash payments in Ukraine approved by Resolution of the National Bank of Ukraine dated 2 August 1996 No 204, stipulates that legal entities can open current bank accounts to conduct all types of transactions in any Ukrainian bank of their choice and under agreement of these banks. “If an enterprise opens more than one bank account it shall define one bank account as the main one”.

Pursuant to Item 147 of Instruction No 7, banks irrespective of money availability on these accounts accept the documents for indisputable recovery and non-acceptance write-off of money from the main accounts. If there is no money on the account, a control record is created on the extra-balance account No 9803. Account owner, within three working days from the date of receiving notification about payment documents for indisputable recovery or write-off without acceptance, is obliged to transfer the remaining money from supplementary current accounts to set off the control record. Although, there is no liability envisaged for failing to meet this requirement. 
Banks accept for execution payment documents for indisputable recovery of money from supplementary accounts only if money is available on these accounts. Control record is not created on supplementary accounts, thus payment claims are returned unpaid to vindicators (if money is not available on the account) or with indication of their partial payment (if money is available on the account).

Apparently, all current accounts are registered with the tax authorities and until the bank receives notification that a tax authority registered supplementary account, the transactions on this account are not allowed. Tax authorities can suspend transaction on supplementary accounts. 

However, with several supplementary accounts, the enterprise has a real possibility to allocate the payments to setoff the most critical debts. 

3.3.5 Liquidation of Subsidiary as a Means of Setting off Arrears to Creditors

Since subsidiaries of OJSC Alfa are separate legal entities they cannot directly use their resources to set off arrears of the founder. As a rule, this can be done on contractual basis. 

Legal source of money for OJSC Alfa, apart from the above mentioned, could be a profit of a subsidiary (dividends), received from economic activity. However:

1) Subsidiaries are loss-making (except subsidiary No 6 that generates some profit);

2) Pursuant to the Law of Ukraine “On Enterprise Profit Tax”, the transfer of dividends is related to complex taxation of profit amounts. 

Since the Management of OJSC Alfa faced the need to liquidate a number of subsidiaries, the liquidation itself (and not reorganization) of subsidiary can generate additional resources available to the Company.

1. When a subsidiary is liquidated, like any other enterprise, a list of creditors is usually compiled. The creditors, who do not apply to the liquidation commission with claims within two months from the date of publication of liquidation announcement, loose their right to claim repayment of liabilities owed to them. Thus, there is a possibility to cut a part of creditor arrears of subsidiaries.
2. After satisfaction of creditors’ claims the remaining subsidiary’s property is transferred to OJSC Alfa as additional property resource. 

4 Alternative Methods of Restructuring: Legal Grounds


Terms of the Section:


Gross expenses

Gross revenues

Returnable leasing
Operational leasing
Financial leasing

Writ of execution

Property leasing

Balance value

Fixed assets

Lessee

Lessor
Economic zone

Unitary enterprise

Corporate right

Alienation

Depositary 

Registrar

Par value

Issuance of shares

Joint activity agreement

Division balance

Integrated property complex

4.1 Restructuring of Available Assets of the Enterprise

4.1.1 Purchase and Sale of Assets (Including Taxation Issues)

The legal form used in purchase of enterprise assets is a purchase-sale agreement
. According to the purchase-sale agreement the seller transfers the property into ownership of the buyer, and the buyer accepts the property and pay specific amount for its purchase”.

As a rule, the purchase-sale agreement is concluded in a simple written form. Key provisions of the purchase-sale agreement include description of the property proposed for sale, its price and the order of payment for the sold property.

In case of effective sale of property, the seller can use proceeds from such sale to repay debts owed to creditors or allocate the proceeds to purchase new production resources.

Complexities emerging in cases when sale of available assets is conducted as means of assets restructuring primarily result from application of regulations on taxation of sale transactions and capital assets purchase.

In particular, VAT is imposed on transactions involving sale of commodities (works, services).
 Sale of commodities, in its turn, implies “transactions executed under purchase-sale agreements, exchange, supply or other civil legal agreements which presume transfer of ownership rights for such commodities in exchange of compensation regardless of the terms of its payment; transactions involving free provision of commodities”.

Such requirements do not provide the buyer with the opportunity to avoid accrual and payment of value-added tax when selling its assets since replacement of the purchase-sale agreement with another type of contract (i.e. barter or supplies) or transfer the property on a free of charge basis do not allow the seller to avoid payment of VAT in amount of 20 percent of the contract value of the commodities.

Payment delinquency on part of the asset buyer can become yet another risk. VAT needs to be paid by the seller within the specified period (according to results of its activity for the past calendar month or quarter) from own floating assets since the liability for payment of tax emerges either upon receipt of the money to the bank account of the seller or upon the act of selling of goods to the buyer.

In this connection it is recommended to conclude purchase-sale agreement with the condition of full or partial advance payment.

Purchase of new capital assets by using proceeds from sale of the existing assets is also a complicated process. For a Ukrainian enterprise the difference between the selling price of the existing depreciated assets and the new capital assets is an important factor. Moreover, “expenses incurred in purchase, construction, reconstruction, modernization, repairs and other improvements of the capital assets” cannot be referred to gross expenses.
 Thus, significant expenses incurred in purchase of new equipment will not compensate the amount of gross income obtained from sale of the depreciated property.

As demonstrated above sale of assets can only serve as an additional tool for repayment of enterprise debts or restructuring of its production assets and has to be applied along with other techniques of financial rehabilitation of enterprise. 

Returnable leasing, which presumes sale of capital assets to a financial organization (i.e. bank) with the immediate return of these capital assets into operational leasing or financial leasing can be one of the options in resolving the problem of replenishment of floating assets. 

Figure 12 Restructuring of available assets of enterprise



4.1.2 Rent and Lease of Assets

Transfer of the right to use and own a property object by the owner of the property (or entity authorized by the owner) and assumption of liability on part of the receiver of the property object to allocate certain compensation (usually in pecuniary form) to the owner of the property object (or its authorized entity) comprise the legal content of rental and leasing procedures. This monetary form of compensation payment is common both for leasing and rent. Differences between the two concepts will be described below in the analysis of each type of agreements. 

4.1.2.1 Rent of State and Communal Property

Conclusion, execution and termination of rent agreements for state and communal property are strictly regulated and highly controlled by the state.
. In particular:
· the text of the standard rent agreement for state property used for registration of legal relations between the lessor and the lessee of the state and communal property;

· mandatory list of documents for submission by the potential lessee to the lessor prior to conclusion of the rent agreement for state property;

· standard procedure for valuation of rental objects;

· methodology of calculation and the order of allocation of rent for the state property.
 Rent calculation methods for communal property objects are determined separately by the authorized local self-governing bodies;

· Instructions on accounting of rental transactions that defines mandatory rules of accounting of rental transactions.

It is apparent that conclusion of rent agreement for state and communal property is a complex and time-consuming procedure, which requires observation of numerous formal regulations, concordance with the state bodies etc. this procedure can be subdivided into several stages.

Figure 13 Stages of Conclusion of Rent Agreements for State and Communal Property

State and communal property transferred for rent has to be insured at the expense of the lessee.

Rent should be paid in monetary form, however, the Law allows for payment of rent in kind or a combined payment in kind and in cash.
 

The Lessee has the right to sublet the real estate and other individually determined property unless otherwise envisioned in the lease agreement. At this, the term of sublease cannot exceed the lease term and payment for sublease cannot be higher than rental.

Debts on rental payment can be collected in the indisputable order on the basis of executive writ of a notary.

Termination and nullification of lease agreements for state and communal property is executed according to general rules stipulated in the economic law of Ukraine. One of the reasons for long-term termination of lease agreement is failure to fulfill requirements of the agreement by either party (usually non-payment of rental).

Below listed are specifics of taxation of lease transactions:
· expenses of lessee in form of insurance payments for insurance of the leased property cannot be referred to gross expenses of the lessee which are included into calculation of taxed profit, however, this conclusion of the STA is now being disputed;

· value of communal services is referred to gross expenses of the lessee,
 however in the Explanatory Notes of the State Tax Administration lawfulness of referring communal and maintenance expenses to gross expenditures of lessee is connected with allocation of such payments directly to the current (or special) account of the relevant supplier;

· the lessee makes payments for land;

· VAT is imposed on rental transactions.

When referring rental expenses to gross expenditures, the lessee has to provide written confirmation that rental expenses are connected with the production activity of the lessee, since only expenses connected with the production process can be referred to the structure of gross expenditures.
 Due to this, the tax administration issued numerous explanations with the purpose of expanding the list of lessee’s expenses which cannot be referred to gross expenditures, prove inaccuracy of the effected accounting entries according to which rental expenses of the lessee were referred to gross expenditures; and impose financial sanctions on the lessee for reducing the taxed amount.

Moreover, in case of rent of state or communal property, the procedure of conclusion of relevant agreements and documentation of relevant approvals shall be strictly observed (approval of the SPFU of rent calculation, approval of the property management body, availability of assets valuation etc.). Non-compliance with the official requirements results in filing petition for annulment of rent agreement by Tax Inspection.
 

4.1.2.2 Lease of Non-state Property

Application of the term “lease” in cases of temporary paid use of non-state property is justified due to the fact that it accurately defines the economic nature of such legal relations. However, from the legal point of view, property, which is not referred to the state or communal property cannot be transferred for rent but to the property hire. The Law “On Rent of State and Communal Property” connects the notion of “rent” with the transfer of state and communal property into the temporary paid use. Accordingly, this Law and the term “rent” cannot be used in cases of transfer of collective or private property into temporary paid use.

Relations connected with the property hire are governed by the Civil Code of Ukraine.
 In particular, it determines, that “under provisions of property hire agreement, the lessor shall transfer property into the temporary paid use by the lessee”.

Under regulations of the property hire the parties agree on the amount of payment for the property hire, term of the agreement, insurance terms and responsibilities of the parties, etc. Property hire agreements do not require concurrence with the state authorities and are not subject to registration.

In general, taxation under property hire agreements is similar to taxation under operating rent agreements.


It must be observed in property hire agreements that according to the law capital repairs of the property are the responsibility of the lessor and current repairs are executed at the expense of the lessee unless otherwise envisioned by the agreement. The lessee is allowed to refer to production expenses only expenses incurred in current repairs of the hired property. Expenses incurred in capital repairs of capital assets transferred into operating rent are referred to increase in the balance value of the corresponding group of own assets of the lessee with the subsequent depreciation on the general grounds.


The sub-hire of the property is allowed only with the consent of the lessor unless otherwise envisioned by the law or the agreement.

Conditions of the pre-term termination of the property hire agreement by the lessor are provided for in Article 269 of the Civil Code, incase of the lessee the pre-term termination is governed by provisions of Article 270 of the Civil Code. In practice, the most common grounds for termination of agreement is failure of the lessee to make payments for property hire for the period over three months from the date of the last payment.

4.1.2.3 Leasing Transactions 

Property leasing is characterized by certain peculiarities with regard to type of ownership of the property subject to lease. As far as those peculiarities are not considerable (exclusion of certain objects from the sphere of leasing legislation, registration of leasing agreements for the state property), it seems inexpedient to separately consider leasing of the state and non-state property.

Leasing
 – is a type of entrepreneurial activity, aimed at investment of own or attracted resources and consisting of transfer of property in possession of the lessor into exclusive use during the specified period by the lessee or transfer into the lessee’s ownership by proxy or with consent of the corresponding seller of the property under condition of execution of regular rental payments to the lessor”
.

Legislation gives several definitions of leasing. Existence of not identical (sometimes even contradictory) definitions of leasing considerably complicates leasing transactions. The key to understanding of the existing situation is comprehension of the specific nature of each of the above laws. Thus, the Law “On Banking and Banking Activity” is applied for regulation of leasing transactions of banks. Application of definitions presented in the Law “On Enterprise Profit Tax” would be appropriate in cases of calculation of tax imposed on profit tax payers. The Law “On Leasing” is a specialized law regulating factual leasing transactions of all agents of economic activity including banking leasing transactions (however, only in the parts not covered by the banking legislation).
Legally, leasing is differentiated from rent based on the following factors:
· Leasing usually implies participation of agents of entrepreneurial activity, whereas entities not involved in entrepreneurial activity (non-profit organizations or individuals for their own purposes) can enter into rental relations;

· Leasing can be applied to a more limited list of objects as opposed to objects of rent (land, other natural resources cannot be lease objects, but they can be subject of rent);

· Rent as opposed to leasing never envisions transfer of ownership for the rented property. In this operating leasing is similar to rent.

There are two categories of leasing – financial and operating.
 

Under financial leasing agreement the term of leasing cannot exceed the term during which 60 percent of the value of the lease object defined as of the date of conclusion of the agreement depreciates. Upon expiration of the agreement the leasing objects are transferred into the ownership of the lessee or purchased by the latter at the residual value.

In case of operating leasing the term of lease cannot exceed the term during which 90 percent of the value of the lease object defined as of the date of conclusion of the agreement depreciates. Upon expiration of the agreement its term can be either extended or the lease object be returned to the leaseholder and subsequently transferred for lease by another lessee.

Any movable or immovable property which can be referred to capital assets according to the legislation, is allowed to freely circulate at the market and on which no restrictions are imposed with regard to its lease can become an object of lease.

Property in state ownership can become an object of lease only with consent of the body managing the property and in the order established by the Cabinet of Ministers of Ukraine.

Lease objects defined in Item 2 of Article 4 of the Law “On Rent of State and Communal Property” (excluding individually determined property of state enterprises), land plots and other natural resources cannot be sold into leasing. Leasing agreement concluded with violations of requirements of this article can be invalidated on the basis of Article 48 or Article 49 of the Civil Code of Ukraine.

Leasing agreements are concluded in writing between the agents of leasing
 in form of multilateral agreement – with participation of the lessor, lessee, seller of leasing object, or bilateral agreement – between the lessor and lessee.
 In conclusion of leasing agreement the parties have to register agreement with observation of all key requirements listed in Article 7 of the Law “On Leasing”.

In case of failure to transfer lease object to the lessee by the lessor, the former has the right to apply to the court with the claim to force the lessor to transfer the lease object and recover losses. Lessee can also request termination of leasing agreement and compensation of losses incurred by the failure to fulfill the contract obligations. 

On the other hand, upon expiration of the term of the agreement, and in the case the lease object was not acquired by the lessee, or the term of use of the lease object was not extended, the lease object should be returned to the lessor. In case of failure to fulfill the above obligation, the lessor has the right to apply to the court with the claim for the lease object and recovery of the inflicted losses.

Article 16 of the Law “On Leasing” contains requirements connected with lease payments and places an obligation on the lessee to execute such payments in timely manner. The Law envisages the right of the lessor to claim return of the property transferred for lease in the indisputable order in case the lessee did not execute lease payments for the period of two consecutive payment terms. Under such conditions, writ of execution signed by notary can be issued for return of the lease object.

Lease object during the validity term of the lease agreement remains the property of the lessor.
 In case of transfer of title for the lease object from the lessor to another entity the lease agreement preserves effectiveness with respect to the new owner.

Leasing agreements, in case the lease object is in state ownership or leasing agreement presumes use of state funds or state guarantees are granted to insure fulfillment of provisions of leasing agreement, are subject to mandatory registration of in the order established by the Cabinet of Ministers of Ukraine. Leasing agreements not registered in the established order are nullified.

Taxation of leasing transactions. The issue of taxation of leasing transactions is rather complex. Full amount of leasing payments is referred to production expenditures of the lessee (reimbursement of value of the lease object, compensation of the lessor, interest on loan obtained by the lessor, reimbursement of insurance payments are also referred to the structure of leasing payments).
 Thorough analysis of legislation discovers numerous discrepancies and inconsistencies, namely:

· Insurance of the lease object is referred to gross expenditures of the lessee only under financial leasing agreement;

· Reimbursement of value of the financial lease object is not referred to gross expenditures;

· Leasing compensation (payment for use of the lease object) is referred to gross expenditures of the lessor. 

Transactions involving transfer of property in possession of the resident lessor into use by the lessee and return of the lease object upon expiration of the term of leasing agreement are excludes from the list of transactions subject to value-added tax.

Lease payments under financial leasing agreements are also exempt from VAT. Under conditions of financial leasing VAT is paid at the moment of sale of the lease object at depreciable value. However, payments allocated under operating leasing agreements are subject to VAT.

Problems in legal regulation of leasing:
· The Law “On Leasing” does not contain the notion “subleasing” therefore making doubtful the right of the lessee to transfer lease object into use by other persons.

· Effective depreciation norms are very low. This slows down the procedure of writing-off value of both own and leased capital assets as compared to the rate of their obsolescence.


4.2 Restructuring and Increase in Enterprise Owned Capital

4.2.1 Redistribution of Statutory Capital and Change of Ownership Structure

The following types of enterprises are determined:


The procedure of redistribution of statutory capital and change of ownership structure cannot be applied to private enterprises, citizens’ associations, municipal and state enterprises due to the unitary nature of these enterprises (unified owner). For these enterprises, change of ownership structure means change of type of ownership and/or change of organizational and legal form. Such processes are not covered with the notion of “redistribution of statutory capital and change of ownership structure”. Therefore they are defined as reorganization of the enterprise. 

Collective enterprise is not attractive from the point of view of acquisition of corporate rights by the third parties. This is due to restriction on participation of legal entities in such enterprises and requirement according to which individual participants have to be members of the workers’ collective. Upon termination of employee’s working relations with such enterprise, the employee is reimbursed for the amount of his contribution
 and deprived of the right to participate in the collective enterprise.

Therefore, mechanism of redistribution of statutory capital and change of ownership structure can be applicable only to economic entities.

Joint-stock companies, limited liability companies, additional liability companies, unlimited liability companies, limited liability partnerships (companies that combine limited and unlimited liability of the participants) fall into the category of economic entities.

Majority of enterprises in the private sector of economy of Ukraine is represented by joint-stock companies and limited liability companies. Therefore, emphasis of the study will be placed on redistribution of statutory capital and change of ownership structure of this type of economic entities. 

Redistribution of statutory capital provides for change of quantity of corporate rights in possession of a participant of the economic entity, without change of the shareholders (or participants) structure of the economic entity. Namely, redistribution thereof is the transfer of right (sale or transfer of shares) within the fixed group of shareholders (or participants) of the entity, without involvement of the third parties. A company shareholder (participant) has the right to withdraw from the company shareholders structure. 

Below listed are possible options for redistribution of statutory capital in connection with organizational and legal form of economic entity. 

4.2.1.1 Redistribution of Statutory Capital and Change of Shareholding Structure of Joint-Stock Company 

For joint-stock companies redistribution of corporate rights (in other words, redistribution of statutory capital) is possible only in the form of alienation (sale, barter, donation, succession of pledge) of shares of a joint-stock company.
According to the legislation of Ukraine, there are two types of joint-stock companies – open and closed joint-stock companies. Joint-stock companies are differentiated against several characteristics, the most important thereof being procedure of issuance and allocation of shares. For instance, in the course of establishment of an open joint-stock company, shares are allotted to all individuals without limitation by means of subscription.
 Shares of closed joint-stock company are allotted to its founders. 

At the secondary market of securities no restrictions are imposed on sale and acquisition of shares of open joint-stock companies (by conclusion of direct agreements or through the stock exchange). 

Shares of closed joint-stock companies cannot be sold or purchased through the stock exchange.
 Moreover, “closed joint-stock company shall have the right to issue only registered shares”.
 In practical terms, it means: 

1) personal data of founders (or shareholders) of closed joint-stock company are registered in the statutory documents. Accordingly, transfer of ownership for shares results in changes to the statutory fund;

2) closed joint-stock companies are always bound to bear the expenses related to keeping of Register of owners of registered shares by an independent registrar (if shares are issued in the documentary form) or keeping accounts of registered shares by a depositary (if shares are issued in non-documentary form). 

On the other hand, open joint-stock companies are also bound to bear the above expenses (in case of issuance of registered shares), however, they can avoid them in case of bearer shares issuance. 

As it was mentioned above, corporate right with respect of a joint-stock company is transferred along with the ownership for shares of this joint-stock company. At that, although there exists the difference between the shares of open and closed joint-stock companies it is not of principal importance. 

Table 19 Redistribution of statutory capital of the OJSC at the secondary market (principal phases)

No
Description
Legal Framework
Executed by

1
Conclusion of agreement for alienation of shares (usually, regular written form).
Article 28 of the Law of Ukraine “On Economic Entities”. 
Holder and acquirer of shares.

2
Fulfillment of agreement by way of:




· legalization of order for transfer to the Registrar (in case of alienation of registered shares in the documentary form); or
Item 7.1 of Regulations on Register of Owners of Registered Securities approved by the decision of the SCSSM of 26 May 1998 No 60
Holder (alienator) of shares with opened account in the registrar’s system.


· submission of written order by the owner of shares to the depositary to transfer securities to the purchaser’s custodian account at the Registrar (in case of alienation in the non-documentary form).
Section 5 of “Regulations of Depository Activity”, approved by the decision of the SCSSM of 26 May 1998.
Holder (alienator) of shares with opened account in the depositary.

3
Exercising rights related to shares:




· in case of alienation of registered shares in the documentary form – upon receipt of shares by endorsement or upon introduction of changes into the Register of holders of registered shares; or
Item 1 of Article 5 of the Law of Ukraine “On National Depository System and Peculiarities of Securities Turnover in Ukraine”.
New holder (acquirer) of shares.


· in case of alienation of shares in the non-documentary form – upon allocation of shares to the custodian account.
Item 3 of Article 5 of the Law “On National Depository System and Peculiarities of Securities Turnover in Ukraine”.
New holder (acquirer) of shares.



Redistribution of the statutory capital of closed joint-stock companies (CJSC) is performed according to the similar procedure. However, change of owners of CJSC shares is performed upon introduction of respective changes to the statutory documents of the joint-stock company. 

Table 20 Redistribution of CJSC Statutory Fund

No
Description
Legal Framework
Executed by

1
Convention of General meeting of the CJSC, to consider issues of redistribution of statutory capital and introduction of corresponding changes into the statutory agreement and the Statute of the CJSC. In case legal or natural entity fully alienate shares to other shareholders, they shall submit a copy of decision of the founder on withdrawal(legal entities) or application for withdrawal certified by notary (for individuals) to the meeting of the CJSC.
Articles 4, 37, 41 of the Law “On Economic Entities”, Item 24 of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity” of 25 May 1998 No 740.
Meeting is called by the Board of the CJSC; application is submitted by the holder of shares.

2
Conclusion of agreement for shares alienation (usually, standard written form).
Article 28 of the Law “On Economic Entities”.
Holder and acquirer of shares.

3
Fulfillment of agreement by:




· Legalization of order for shares transfer to the Registrar (in case of alienation of registered shares in the documentary form); or
Item 7.1 of Regulations on Register of Owners of Registered Securities approved by the decision of the SCSSM of 26 May 1998 No 60
Holder (alienator) of shares with opened account in the registrar’s system.


· submission of a written order by the shares owner to the depositary to transfer securities to the acquirer’s custodian account (in case of alienation in the non-documentary form).
Section 5 of “Regulations of Depository Activity” approved by decision of the CMU of 26 May 1998 No 61.
Holder (alienator) of shares with opened account in the depositary.

4
Introduction of changes and supplements to the statutory documents of the CJSC. If shareholders of the CJSC are natural entities, changes and supplements shall be certified by notary.
Items 23, 24 of “Regulations on State Registration of Agents of Entrepreneurial Activity” approved by resolution of the CMU of 25 May 1998 No 740.
Executive body (Board of the CJSC).

5
Exercising rights related to shares:




· in case of receipt of registered shares in the documentary form – upon receipt of shares by endorsement or introduction of changes into the Register of holders of registered shares; or
Item 1 of Article 5 of the Law of Ukraine “On National Depository System and Peculiarities of Securities Turnover in Ukraine”.
New holder (acquirer) of shares.


· in case of alienation of shares in the non-documentary form – upon allocation of shares to the holder’s custodian account.
Item 3 of Article 5 of the Law of Ukraine “On National Depository System and Peculiarities of Securities Turnover in Ukraine”.
New holder (acquirer) of shares.

4.2.1.2 Redistribution of Statutory Capital and Changes of Membership Structure of Limited Liability Company

Limited liability company is defined as company with statutory fund divided into shares, the size of which is determined by the statutory documents.

It is obvious from the above definition that limited liability company (hereinafter reffered LLC) principally differs from joint-stock companies in the fact that statutory capital formation and change of ownership structure are not connected with the issuance of shares, and these procedures are executed in the form of direct acquisition or alienation of corporate rights.  

Table 21 Redistribution of the Statutory Capital and Change of Ownership Structure of LLCs
No
Description
Legal Framework
Executed by

1
Convention of LLC meeting, to consider issues of redistribution of the statutory capital and introduction of corresponding changes to the statutory agreement and the Statute of the LLC. In case of full cession of corporate rights by legal or natural entity to other parties, the former should submit a copy of decision of the founder on withdrawal (for legal entities) or application for withdrawal certified by notary (for individuals) to the meeting of the LLC.
Articles 4, 51, 53 of the Law “On Economic Entities”, Item 24 of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity” of 25 May 1998 No 740.
Meeting is called by the director (Board of Directors); application is submitted by participant, which cedes the rights.

2
Conclusion of agreement for cession of rights.
No legal framework is provided.
Owner and acquirer of the rights.

3
Introduction and registration of changes and supplements to the statutory documents of the LLC. If participants of the LLC are individuals, changes to the statutory documents shall be certified by notary.
Items 23, 24 of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity” of 25 May 1998 No 740.
Executive body (director or Board of Directors of the LLC), state registration body.

Share (part of share) can be transferred to the third parties only after the participant withdrawing the share made his contribution in full.

Similar provision is also applied to alienation of shares. Article 8 of the Law “On Securities and the Stock Exchange” states that “shares can be issued to the acquirer (buyer) only upon full compensation of their value”. Accordingly, disposal of shares by way of alienation can be executed only upon compensation of the full value of shares by the shareholder to the issuer (in case of purchase of shares at the primary market at their issuance) and receipt of shares into factual ownership. The existing legislation does not provide for transfer of shares to the seller in case the shares are purchased at the secondary market prior to compensation of their full value. 


4.2.2 Increase of Statutory Capital at the Expense of Holders’ Funds 

Increase of the statutory capital at the expense of holders of joint-stock companies is made by way of purchase of shares and compensation of their value in the course of their issuance, and for limited liability companies – by way of payment for acquisition of corporate rights distributed in favor of the participant by decision of the supreme body of the LLC. 

Statutory capital of economic entities can be increased under condition of allocation of contributions in full by all participants (for joint-stock companies – full payment for shares by shareholders).
 

Increase of the statutory fund of OJSCs is made in the order stipulated by “Regulations on Registration of Issuance of Shares and Bonds of Enterprises and Information about Their Issuance” of 7 January 1998,
 in Table 22 referred to as the Regulations.

Table 22 Procedure of Increase of Statutory Capital of OJSCs: Principal Phases

No
Description
Legal Framework
Executed by

1
Full payment of the registered statutory fund.
Article 16, 38 of the Law “On Economic Entities”.
Shareholders.

2
Passing decision on increase of the statutory fund (by issuance of new shares, conversion of bonds into shares or increase of nominal value of shares) and legalization of corresponding Protocol.
Article 6 of the Law “On Securities and the Stock Exchange” Item 17 ”d” of the Regulations.
General meeting of shareholders and the secretariat.

3
Registration of information about issuance of shares.
Article 22 of the Law “On Securities and the Stock Exchange,” Section II of the Regulations.
Executive body of joint-stock company.

4
Publication of information about issuance of shares in publications of the Supreme Council of Ukraine and the Cabinet of Ministers of Ukraine and official edition of the Stock Exchange 10 days prior to commencement of subscription for shares.
Article 23 of the Law “On Securities and the Stock Exchange”.
Executive body of joint-stock company.

5
Allocation of shares by way of conclusion of agreements with subscribers (within 30 days after publication of announcement about issuance of shares). Shareholders are granted preferential right of purchase of additionally issued shares.
Article 23 of the Law “On Securities and the Stock Exchange,” Article 38 of the Law “On Economic Entities.”
Executive body of joint-stock company.

6
Approval of subscription and introduction of respective changes into the Statute.
Article 41 of the Law “On Economic Entities.”
General meeting of shareholders.

7
Submission of Report on subscription within 15 days upon completion of subscription.
Items 23-27 of the Regulations.
Executive body of joint-stock company.

8
State registration of changes to the Statute on increase of the statutory fund.
Item 23 of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity” of 25 May 1998 No 740.
The State registration body.

9
Registration of issuance of shares.
Article 22 of the Law “On Securities and the Stock Exchange,” Items 28-32 of the Regulations.
The State Committee on Securities and the Stock Exchange.

10
Payment for shares.
According to agreement between issuer and the shareholder.
Shareholders.

11
Issuance of shares (share certificates) to shareholders within 6 months after registration of shares issuance.
Article 27 of the Law “On Economic Entities.”
Executive body of joint-stock company.

Below are some practical rules, which need to be observed in case of additional issuance of shares:


a) period of open subscription cannot exceed 6 months;

b)
general requirements to the amount and term of payment for shares are determined by the issuer and stipulated in the issuance information and agreement for purchase of shares;

c)
regardless of the method used for increasing the statutory fund, issuance of new shares is a mandatory requirement;

d) the Board of company can decide to increase the statutory fund by no more than 1/3 of its total amount, provided it is authorized by the Statute;

e) issuance of shares can be allowed in case of the loss making issuer, however, the information should include notice that proceeds from issuance will not be allocated to cover the losses. 



Increase of statutory funds of closed joint-stock companies (CJSC) is made according to the “Regulations on Registration of Issuance of Shares by Closed Joint-Stock Companies” of 7 June 1998,
 in Table 23 Principal phases of increase of statutory fund of the CJSC referred to as the Regulations, and in compliance with general provisions of the Laws “On Economic Entities” and “On Securities and the Stock Exchange.” In general, the procedure of increase of the statutory fund of CJSCs is similar to the procedure of increase of statutory fund of OJSCs, however, as mentioned above, shares of CJSCs are not distributed through open subscription.

Table 23 Principal phases of increase of statutory fund of the CJSC

No
Description
Legal Framework
Executed by:

1
Full payment of the registered statutory fund.
Article 16, 38 of the Law “On Economic Entities”.
Shareholders.

2
Passing decision on increase of the statutory fund (by issuance of new shares, conversion of bonds into shares or increase of nominal value of shares), and legalization of the corresponding Protocol.
Article 6 of the Law “On Securities and the Stock Exchange”, Item 4 of the Regulations.
General meeting of shareholders and the secretariat.

3
Introduction of changes to the statutory documents on increase of the statutory fund shall be performed along with the decision on increase of the statutory fund. 
Article 41 of the Law of Ukraine “On Economic Entities”, Item 4 of the Regulations.
General meeting of shareholders. 

4
Signing of modifications to the statutory documents. In case the shareholders are physical entities, modifications to the statutory documents are certified by notary.
Item 5 of the “Regulations on State Registration of Agents of Entrepreneurial Activity”.
All shareholders.

5
State registration of modifications to the statutory agreement and the Statute on increase of the statutory fund. 
Item 23 of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity” of 25 May 1998 No 740. 
The State Registration body.



6
Registration of issuance of shares.
Article 22 of the Law “On Securities and the Stock Exchange”, Section II of the Regulations.
The State Committee on Securities and the Stock Exchange.

7
Payment for shares.
According to the new statutory agreement of the CJSC.
Shareholders.

8
Issuance of shares (share certificates) to shareholders within 6 months after registration of issuance of shares.
Article 27 of the Law “On Economic Entities.”
Executive body of joint-stock company.

Table 24 Principal phases of increase of statutory fund of the CJSC

No
Description
Legal Framework
Executed by:

1
Full payment of the registered statutory fund.
Article 16, 38 of the Law “On Economic Entities”.
Shareholders.

2
Passing decision on increase of the statutory fund (by issuance of new shares, conversion of bonds into shares or increase of nominal value of shares), and legalization of the corresponding Protocol.
Article 6 of the Law “On Securities and the Stock Exchange”, Item 4 of the Regulations.
General meeting of shareholders and the secretariat.

3
Introduction of changes to the statutory documents on increase of the statutory fund shall be performed along with the decision on increase of the statutory fund. 
Article 41 of the Law of Ukraine “On Economic Entities”, Item 4 of the Regulations.
General meeting of shareholders. 

4
Signing of modifications to the statutory documents. In case the shareholders are physical entities, modifications to the statutory documents are certified by notary.
Item 5 of the “Regulations on State Registration of Agents of Entrepreneurial Activity”.
All shareholders.

5
State registration of modifications to the statutory agreement and the Statute on increase of the statutory fund. 
Item 23 of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity” of 25 May 1998 No 740. 
The State Registration body.

6
Registration of issuance of shares.
Article 22 of the Law “On Securities and the Stock Exchange”, Section II of the Regulations.
The State Committee on Securities and the Stock Exchange.

7
Payment for shares.
According to the new statutory agreement of the CJSC.
Shareholders.

8
Issuance of shares (share certificates) to shareholders within 6 months after registration of issuance of shares.
Article 27 of the Law “On Economic Entities.”
Executive body of joint-stock company.

Formation and increase of the statutory fund of limited liability companies (LLC) is not related to payment for shares, but performed as direct payment for the corporate right distributed in favor of the participant.

Table 25 Formation and Increase of the Statutory Fund of LLCs

No
Description
Legal Framework
Executed by:

1
Full payment of the registered statutory fund.
Article 16 of the Law “On Economic Entities”.
Participants

2
Passing decision on increase of the statutory fund and legalization of the corresponding Protocol.
Article 59 of the Law “On Economic Entities”. 
Meeting of participants.

3
Introduction of changes to the statutory documents on increase of the statutory fund shall be performed along with the decision on increase of the statutory fund. 
Article 59 of the Law of Ukraine “On Economic Entities”.
Meeting of participants.

4
Signing of modifications to the statutory documents. In case the shareholders are physical entities, modifications to the statutory documents are certified by notary.
Item 5 of the “Regulations on State Registration of Agents of Entrepreneurial Activity”.
All participants.

5
State registration of modifications to the statutory agreement and the Statute on increase of the statutory fund. 
Item 23 of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity” of 25 May 1998 No 740. 
The State Registration body.

6
Payment of the statutory fund.
According to the new statutory agreement of the LLC.
Participants.

Participants are granted all rights with regard to the company (in particular, participation in the meeting of the supreme body, payment of dividends), in case of the unpaid statutory fund, however, as mentioned above, they have no right for cession of shares.


4.2.3 Conversion of Claim Right into Shares (Possibilities of Repayment of Accounts Payable by Acquisition of Share of the Statutory Fund)

The legislation of Ukraine does not contain the notion of conversion of claim right into shares (share in the statutory fund) of enterprise. This notion is more economic by composition and implies possibility of repayment of accounts payable of an economic entity in connection with repayment of counter accounts receivable of the potential shareholder (participant) of this economic entity. There are various legislative mechanisms for this transaction: 

a) purchase of part of the property assets of economic entity by creditor and their return as contribution to the statutory fund.

In case the creditor is interested to acquire corporate rights with regard to an economic entity the following scheme can be applied:



The above transaction has the following disadvantages:

· the debtor is obliged to pay VAT;

· transaction is time-consuming (especially in terms of VAT payment, as far as it requires audit of potential shareholder);

· the debtor is placed under authority of the creditor.

Moreover, transaction requires transfer of fixed assets in the form of contribution to the statutory fund of legal entity with the purpose of formation of its integrated property complex in exchange for the corporate rights issued by this legal entity.
 In this case, turnover related to the property transfer is exempt from VAT. 

b) purchase of shares of enterprise by the creditor through contribution of securities to the statutory fund.

Contributions of participants and founders of company can be made in the form of buildings, constructions, equipment and other material valuables, securities, rights for use of land, water and other natural recourses, buildings, constructions, equipment and other property rights (including rights for intellectual property), pecuniary funds, including funds in foreign currency.

A company-debtor can use an option of contributing securities, in particular, bonds, to the statutory fund with the purpose of conversion of debts into shares. The above requires legalization of existing liabilities in the form of regular bonds of the company-debtor, increase of the statutory fund (as described above) and contribution of bonds to the statutory fund of the company by endorsement. The legislation on bonds allows the holder of bonds to purchase and hold own bonds. Bonds are then repaid by internal company accounting transactions upon their maturity. 

In case a joint-stock company issued bonds, it is allowed to exchange the issued bonds for its shares (conversion of bonds into shares). 

c) purchase of shares (stakes) of enterprise in possession of the enterprise.
A joint-stock company has the right to purchase shares paid for by a shareholder, however, it can only be made at the expense of amounts, in excess of the statutory fund.
 The redeemed shares have to be sold by the company (to the third parties, employees of the company) or nullified within one year. 

Distribution of profit, voting and determination of quorum at the general meeting of shareholders are made without consideration of the own shares purchased by the company throughout the period of their possession by the company.

Therefore, the parties can conclude agreement for purchase of shares, provided the creditor agrees to purchase shares of the company, and then set off counter liabilities based.
 The parties are recommended to allocate counter payments (company repays accounts payable, and the funds are immediately transferred back as payment for shares or vice versa) in order to avoid categorization of the transaction as barter deal (no cash turnover between the parties). 

It is recommended to alienate shares through the licensed trader of securities in order to avoid charges from the State Committee on Securities and the Stock Exchange for unlicensed activity at the securities market.


4.2.4 Enterprise Buy-Out

The concept of enterprise “buy-out” is ambiguous. In general terms, it means acquisition of rights with regard to the enterprise, allowing the holder maximum control over the enterprise.

To clarify the system, defined below are levels of share acquisition and corresponding levels of authority of the shareholder over economic entity:

1) 25% of shares + 1 vote – allow to block decisions of economic entity with regard to issues which according to the legislation are passed by the qualified majority of the participants present at the meeting of the supreme body. For example, Article 42 of the Law “On Economic Entities” stipulates that decision on changes to the statute of the company, termination of the company activity, establishment and termination of subsidiaries, branches and representative offices of the company can be passed by 3/4 of votes of shareholders present at the meeting;

2) 40 shares + 1 vote – allow to disrupt meeting of the supreme body of an economic entity due to lack of quorum. According to Articles 41, 60 of the Law “On Economic Entities”, meeting of the supreme body requires presence of shareholders (participants), holding more than 60% of total votes;

3) 60 shares + 1 vote – allow to conduct meeting of the supreme body, however, minority can block the decisions listed in item 1);

4) 75 shares + 1 vote – give absolute control over a joint-stock company. However, full control over Limited Liability Company requires 100% of votes for passing certain decisions subject to unanimous voting.


4.3 Detachment of Profitable Assets into Separate Production Units

4.3.1 Establishment of Subsidiaries

Establishment of subsidiaries by economic entities is governed by the Law of Ukraine “On Economic Entities”. For example, the Law stipulates the following: “company shall have the right to establish branches, representative offices, and subsidiaries in Ukraine and abroad in accordance with the effective legislation of Ukraine”. The Law “On Foreign Investments” specifically establishes procedure for foreign investments by way of establishment of enterprises in full ownership of foreign investors.

The legislation of Ukraine imposes restrictions exclusively on state enterprises as to establishment of any enterprises, including subsidiaries.
 

Status of subsidiary companies is not clearly defined in the effective legislation of Ukraine, therefore creating conditions for inappropriate application of this term in the legislation and in practice. For instance, Item 2 of Regulations “On Holdings Established in the Course of Corporatization and Privatization”
 states that subsidiary – is an agent of economic activity, control package of shares of which is owned by a holding company.” Therefore, in these Regulations an open joint-stock company is incorrectly equated with a subsidiary company merely due to the fact that one of the shareholders owns control package of shares of such joint-stock company.
 

On the basis of complex study of economic legislation of Ukraine, the following principal characteristics of legal status of subsidiaries can be defined:

a) subsidiary is a full value enterprise granted all rights of a legal entity.
 Subsidiary bears no responsibility for the founder’s liabilities, and the founder is not responsible for the liabilities of the subsidiary;

b) specific features of legal status of subsidiary falls into two characteristics: 

· The property of subsidiary is owned by the founder and kept by subsidiary on the basis of full economic administration or operational management.

Right of economic administration allows for entrepreneurial activity of the subsidiary with the purpose of gaining profit and managing the property. The founder may impose restrictions on the property management generally listed in the statute of the subsidiary by the founder (founder is also the owner of the property). 

Right of operational management allows for ownership and use of the property except for right of disposal. The above mechanism can be applied to subsidiary, however it is not efficient for an agent of entrepreneurial activity.

Moreover, since the subsidiary does not own the property assigned to it, it has no right to establish other companies and contribute the property to their statutory funds, as this administrative right is a legal prerogative of the property owner;

· Subordination and supervision relations of the subsidiary and the founder.

The founder approves the Statute and internal documentation of the subsidiary, determines plans and directions of its activity, supervises the property management, assigns and controls the subsidiary’s management, makes a decision on its liquidation.


A major disadvantage of subsidiary as a form of business activity is its dependence on consequences of liquidation (bankruptcy) of the founder. Thus, in case of liquidation of the founder, subsidiary is also subject to liquidation as far as all property assets of the enterprise undergoing liquidation (namely, the founder) should be included into the liquidation stock.

Establishment of subsidiaries is carried out according to general provisions, stipulated by Regulations of the CMU “On State Registration of Agents of Entrepreneurial Activity”.
 At that, establishment and registration of subsidiaries are considerably simplified in comparison with, for example, joint-stock companies, inasmuch as no restrictions are imposed with regard to the minimum amount and terms for making contributions to the statutory fund of the subsidiary.

It must be noted, that decision on establishment of subsidiaries by joint-stock companies (as well as subsidiaries of other economic entities) and approval of their statutes is within the jurisdiction of the supreme authority of the company – the meeting of shareholders
 and can be passed by 3/4 of the votes of the present shareholders.

In establishment of subsidiaries it is allowed to detach part of the property (or an integrated property complex) from the general property assets of the enterprise-founder. As a result of this, divisions of this enterprise acquire statuses of legal entities. In legal terms, this transaction allows to withdraw part of the assets of the enterprise-founder out of the area of potential property collections and sanctions imposed on the enterprise-founder (with the exception of liquidation procedure of the enterprise-founder, which unavoidably includes the property of subsidiaries as noted above).

It is necessary to emphasize that rights and obligations of the enterprise-founder are not transferred to the subsidiary. 


The primary difference between establishment of subsidiary enterprise and reorganization of enterprise by company spin-off which implies that the newly-created enterprise along with assets transferred to it under the division balance also assumes obligations of the donor, lies in lack of succession in case of the former reorganization method. The subsidiary commences its own business activity completely released from all obligations of the enterprise-founder. Mechanism of concession of claims and debt transfer, which allowed shifting contractual rights and obligations to another company in the past, is now interdicted by Item 4 of Decree of the President of Ukraine “On Actions Aimed at Enhancing Responsibility for Settlements with the Budget and State Target Funds” of 4 March 1998 No 167/98 (this Decree is disputable, however currently in force).


4.3.2 Release of Assets through Joint Activity without Establishment of Legal Entity

Agents of entrepreneurial activity have the right to exercise joint activity on the territory of Ukraine upon conclusion of corresponding economic agreement. Joint activity of two and more agents of entrepreneurial activity allows them to join efforts with the purpose of development of additional sales markets, optimization of costs by cooperation, reduction of the organizational costs and other overheads (for example, in comparison with the costs of reorganization by merger) without establishment of a new legal entity. 

Joint activity agreements are regulated by the legislation of Ukraine.
 For instance, joint activity agreement are concluded in writing and include provisions essential to such type of agreements, namely: purpose of agreement, order and conditions of joint activity, type and volume of contributions of each party, conditions of use of outputs of joint activity, responsibility of the parties, etc. 

According to the legislation of Ukraine, joint entrepreneurial activity agreements can be concluded by legal entities. Joint activity agreements between individuals can be concluded solely to meet personal consumer needs of individuals. Joint activity agreements between legal entities and individuals cannot be concluded.
 In case such joint activity agreement was concluded, it shall be nullified as contradicting the Law.
 This is not applied to individuals registered as agents of entrepreneurial activity. 

Foreign investors can be participants of joint activity. Profit obtained by the foreign participant on the territory of Ukraine is subject to taxation under general legal provisions. In case of repatriation, additional repatriation tax in amount of 15% of total sum subject to repatriation is imposed. 

Contributions to joint activity can be made in form of fixed assets, working capital and other valuables, the value of which can be registered in the balance-sheet. At that, pecuniary, property and other contributions of the parties of the joint activity agreement, as well as profit obtained from the joint activity, are in joint ownership of the parties to the agreement. This means that neither of the participants of joint activity can dispose of its share without consent of all other participants during agreement time. An individual authorized to manage joint transactions and administer the joint property is assigned to fulfil the agreement by proxy issued by the parties to the joint activity agreement. 

Profit and losses resulting from the joint activity are usually imposed on all parties to the agreement proportionally to their contributions into the joint activity. This scheme provides for spreading risks between all the parties.

Separate bank accounts (one in national currency of Ukraine and one in foreign currency) are opened for payments under joint activity contract.

Accounting of property, valuables, liabilities and transactions under agreement is kept by a company authorized by the agreement and in a separate balance sheet. Amounts on this balance are not included into the balance of the enterprise authorized to keep accounting of the joint activity. Reports on joint activity are submitted to local tax bodies at domicile of the authorized participant on a quarterly basis. 

Relevant taxes are charged and paid by the participant authorized to manage joint activity and keep its accounting. This participant bears responsibility for accuracy of charges and payment of taxes related to the joint activity.

List of activities subject to licensing shall be determined by the Supreme Council of Ukraine by submission of the Cabinet of Ministers of Ukraine.
 Since licenses are not issued for enterprises, but for execution of certain activities, each party to the agreement should obtain a relevant license, in case the agreement provides for activity subject to licensing. 

Compulsory collection of liabilities of the shareholder can be imposed on the property share of the enterprise in joint ownership.

4.4 Enterprise Reorganization (Detachment, Division, Merger, Joining, Transformation)

Termination of legal entities shall be executed by way of liquidation or reorganization (merger, division or joining).
 The principal difference between liquidation and reorganization is the fact that upon liquidation of a legal entity, the latter is terminated without the right of succession whereas in case of reorganization a part or all property assets and liabilities of a legal entity are transferred to its successors. 

Article 34 of the Law of Ukraine “On Enterprises” gives a more expanded list of methods of enterprise reorganization, namely – merger, joining, separation, division, detachment and transformation. Below are brief descriptions of each of the reorganization methods:

· In case of merger, property and property rights and liabilities of several enterprises are transferred to the enterprise that is formed as a result of merger. At that, enterprises-predecessors are liquidated as legal entities;

· In case of joining of one enterprise to another, the latter assumes the property and all property rights and liabilities of the joined enterprise;

· In case of division of enterprise, new enterprises which emerged as a result of such division obtain, under provisions of the division balance, corresponding portions of property, property rights and liabilities of the enterprise that undergoes division;

· In case of detachment of one or a number of enterprises from an enterprise, each of the new enterprises obtains, under provisions of the division balance, corresponding portions of property, property rights and liabilities of the reorganized enterprise;

· In case of transformation of one enterprise into another, the enterprise emerging as a result of such action, assumes all property and property rights and liabilities of the former enterprise. According to its content, transformation is the change of organizational and legal form of an enterprise (for instance, a limited liability company transforms into an open or closed joint-stock company).

Types of reorganization can be subdivided into two categories:


1) reorganization connected with liquidation of a company predecessor (merger, division, joining);

2) reorganization not connected with liquidation of a company predecessor (detachment, transformation).

Accordingly, one should differentiate stages in implementation of the first and the second categories of reorganization: in the first category, liquidation of the company predecessor is mandatory; in the second group – liquidation procedure is not included. 

General scheme of reorganization connected with liquidation of company predecessor has the following order:

In its turn, detachment and transformation are applied according to the following general scheme:
General schemes of enterprise reorganization outlined above may vary depending on the type of ownership of enterprise (state, municipal, collective or private) undergoing reorganization. These issues are dealt with in more detail in the sections below.



4.4.1 Reorganization of State Enterprises (without Privatization) 

Reorganization of state enterprises that does not entail privatization is a constituent element of general restructuring of the state sector of economy of Ukraine which is stipulated in numerous Presidential Edicts and Decrees of the Cabinet of Ministers of Ukraine. Thus, Paragraph 4, Item 5 of Section 2 of Decree of the CMU “On measures of realization of activity of the Cabinet of Ministers of Ukraine” of 18 October 1996 No 1396 envisions elaboration of enterprise restructuring plans for each branch of economy. 

This decision is executed in a very unhurried nature. More effective and efficacious are, however, Edits of the President of Ukraine on structural reconstruction of separate branches of economy of Ukraine. 

In particular, Edict of the President of Ukraine “On Measures Related to Enactment of State Policy on Natural Monopolies” of 19 August 1997 No 853/97 determines conditions and approaches of restructuring of enterprises of railway and aviation transport, communication, coal industry and other enterprises representing natural monopolies. Particularly, the Edict stipulates a need in “detachment from the structure of natural monopolies of non-structural production units and enterprises specializing in production other than the main production”; development within certain industries of “complex measures aimed at restructuring, privatization and enforcement of state control over natural monopolies”; “formation of structural divisions capable of operating at competitive markets, and formation of independent economic agents on their basis”.

The most interesting examples of industries restructuring are presented below.

Restructuring of power generation industry was conducted according to the Edict of the President of Ukraine “On structural reconstruction of power-generating complex of Ukraine” of 4 April 1995 No 282/95. Currently, the industry has the following structure:

· Ministry of Energy of Ukraine;

· National Commission on Electric Energy Management;

· National Dispatcher Center of Electric Energy of Ukraine and 8 regional branches of the center;

· State company “Ukrelectroperedacha” of high-voltage and inter-state network and 8 regional branches;

· State joint-stock power generating companies, total number – 6 companies;

· National Nuclear Power Generating Company “Energoatom” incorporating five nuclear electric stations acting as company affiliates;

· State joint-stock energy supplying companies in 24 regions of Ukraine, total number of companies – 27.

According to the Edict of the President of Ukraine “On structural reconstruction of coal industry of Ukraine” of 7 February 1996 No 116/96, the highly centralized system of enterprises of the Ministry of Coal Industry of Ukraine was transformed into a system consisting of 483 open joint-stock companies. 28 state holding companies were formed on the basis of these joint-stock companies. 

According to the Edict of the President of Ukraine “On Reformation of Oil and Gas Complex of Ukraine” of 25 February 1998 No 158/98 restructuring of oil and gas sector is currently being implemented. The National Joint-Stock Company “Ukrnaftogas” is establishing subsidiaries specializing in output, transportation, conservation and trading of natural gas. 

Legal mechanism of reorganization of state enterprises was stipulated in the “Regulations on the order of division of enterprises and associations and detachment of structural divisions and units”.

Decision on division or detachment is made by the authorized entities - managing bodies of the voluntary associations of state enterprises acting on the basis of Statutes, and in other state associations and enterprises – the bodies authorized to manage the state property (ministries and other bodies of the state executive power). 

The term “other associations” implies highly centralized associations of state enterprises formed according to the special normative acts – laws, decrees, edicts and resolutions.

A body authorized to manage the property can make decisions of division or detachment at its own discretion.
 On the other hand, the Ministry of Economy of Ukraine, the Antimonopoly Committee of Ukraine, the manager of the enterprise or association, its workers’ collective, manager or the workers’ collective of the structural division of the enterprise can initiate reorganization of the enterprise.
 

Decision on reorganization should be made within one month from the date of receipt of the corresponding set of documents, and the term of reorganization cannot exceed six months from the date of making the decision on reorganization. Decision on reorganization should contain the order of reorganization. 

Property and property rights are transferred to enterprises-successors according to division balances in the general order. 

In case the object of division is a monopolistic formations, decision on reorganization should be preliminarily accorded with the Antimonopoly Committee of Ukraine or its territorial department.

Withdrawal of a state enterprise from voluntary associations does not call for concordance with the body authorized to manage the state property.

4.4.2 Reorganization of State Enterprises in the Course of Preparation for Privatization

The notion “preparation of enterprises for privatization” was introduced in Section 2 of Law of Ukraine “On State Privatization Program” of 12 February 1998 No 124/98-VR.

Measures aimed at preparation of enterprises for privatization are executed within the frame of agreement between the branch ministry and the State Property Fund of Ukraine.

Enterprises of strategic importance to the economy and security of the state can become objects of preparation for privatization. Besides, there exists a possibility of application of procedure of preparation for privatization with regard to other categories of enterprises,
 namely:

· Enterprises that are not subject to privatization, on the basis of which units could be created for subsequent privatization; 

· Open joint stock companies formed in the course of corporatization, with no decision on sale of shares made thereof;

· Enterprises with significant social infrastructure or diverse production lines;

· Other enterprises.

Among measures aimed at preparation of enterprises for privatization, there is an option of “detachment from the structure of enterprise of divisions capable of operating as separate enterprises”.
 In case of reorganization of enterprises holding a monopolistic position at the market, agreement of the Antimonopoly Committee of Ukraine to detachment of enterprises shall be obtained.

Preparation of enterprises for privatization is conducted on the basis of plans-schedules developed by the State Property Fund of Ukraine and approved by the CMU.

Enterprises are undergoing preparation for privatization within the frame of specific projects developed by agencies authorized to manage the property of enterprises. Decisions of these agencies are submitted for approval to the State Property Fund of Ukraine. Such projects may envision measures involving transfer of social infrastructure objects into municipal property, closure of individual production units, restructuring of debts and accounts receivable, etc. Proposals on detachment from the enterprise structure of divisions capable of functioning as separate enterprises usually form a constituent part of such projects.

Generally, it is envisioned that implementation of programs for preparation of enterprises for privatization will increase investment attractiveness of state enterprises and therefore facilitate their sale. Kherson Shipbuilding plant with five independent enterprises formed on its basis and subsequently gradually privatized, can serve as a good example of successful reorganization in the course of preparation for privatization.

4.4.3 Reorganization of State Enterprises upon Decision on Privatization

According to the effective privatization legislation of Ukraine, the privatization plan can contain draft reorganization plan developed for the privatization object.
 Reorganization of enterprise prior to its privatization is governed by the “Regulations on the order of division of enterprises and associations and detachment of their structural divisions and units”.

After decision on privatization of enterprise is made, reorganization of enterprise is conducted by the privatization bodies in accordance with the “Order of privatization of structural divisions (units) of enterprises (associations)”.

Reorganization (division, detachment) in the course of privatization, transforms the general privatization of enterprise into several separate privatization processes as a result of which a number of separate legal entities – successors of the state enterprise undergoing privatization emerge.

Depending on availability of privatization commission at the object of privatization, the initiator of reorganization of the enterprise submits the proposal directly to the privatization body or the privatization commission. In either case, decisions on transformation of the structural division or on division of the economic agent in the course of privatization is made by the privatization body (for instance, regional branch of the SPFU).

Privatization commission, society of customers of the collective of the structural division, other customers and individuals, and agencies listed in the “Order of privatization of structural divisions (units) of enterprises (associations)” can initiate reorganization of the company.

It should be noted, that society of customers is a temporary association acting on the basis of joint activity agreement on privatization of a specific enterprise. 

If a decision was made concerning division or other way of reorganization of the privatization object, a stocktaking committee is formed to compile a division balance. The stocktaking commission is assigned by the privatization body or the privatization commission (in case such commission is functioning at the enterprise). According to the results of the stocktaking, the privatization body or the privatization commission quotes the starting price for the privatization object. 

Authority of the privatization body (or the privatization commission) includes determination of liabilities of the new company as a successor of the reorganized enterprise (part of property and property rights and liabilities, preservation of the traditional business, social programs, etc).

Subsequently the method of privatization of future enterprises is selected depending on their characteristics (depending on the group to which the future enterprise will be referred according to the classifier contained in the state privatization program).

The shares are sold by the State Property Fund of Ukraine using general procedure and issuance of shares is registered in the order established in the “Regulations on the Order of Registration of Issuance of Shares of Open Joint-Stock Companies Created on the Basis of State Enterprises in the Course of Privatization” of 7 February 1998.

In case new enterprises are formed on the basis of technologically interrelated structural divisions, it is recommended that they be formed as open joint-stock companies. At that, the structural division is granted the status of legal entity according to the effective legislation on holding companies.

Requirements of the antimonopoly legislation shall be observed (concurrence with the AMCU in the stipulated cases) in the course of reorganization of state enterprises with a decision on privatization made thereof. 

4.4.4 Reorganization of Enterprises of Collective and Private Types of Ownership

All types of economic entities are referred to the collective type of ownership as stipulated in the Law of Ukraine “On Ownership”.

Decisions on reorganization of economic entities are made by their supreme bodies and registered in a corresponding protocol.

As a rule, reorganization is conducted pursuant to agreement on reorganization concluded between enterprises undergoing reorganization (for instance, merger or joining) with the purpose of regulation of this process, or between the founder of the new enterprise and the enterprise-predecessor. In addition, a compulsory element of the future company is the statutory agreement concluded by the founders.

The new enterprise (or enterprises) is then formed on the basis of the above agreements. The main stages in organization of new companies are listed below:

a) Fulfillment of requirements of “Regulations on the Order of Registration of Issuance of Shares and Information on Their Issuance in Course of Reorganization of Companies”, approved by the Decision of the SCSSM of 30 December 1998 No 221 – in cases when a joint-stock company is formed as a result of reorganization.

In reorganization of a company into a different legal form, corporate liabilities are converted (exchanged, transferred) into another type of corporate liabilities, i.e. shares of limited liability company into shares of a joint-stock company; shares of a joint-stock company into a share in the statutory fund of an enterprise with limited liability, etc. It is prohibited to increase or reduce the statutory fund of enterprises-predecessors and enterprises-successors with the purpose of adequate conversion (in case of reorganization of a joint-stock company).

b) Stock-taking of property – according to Item 20 of the Regulations “On organization of accounting and record keeping in Ukraine”, approved by Decree of the CMU of 3 April 1993 No 250 and Items 3, sub-items 3(c) and 3(e) of the Instructions of the Ministry of Finance of Ukraine “On Stock-Taking of Capital Assets, Intangible Assets, Commodity and Material Valuables, Money and Accounts” of 11 August 1994 No 69;

c) Preparation of division and transfer balance (such balance sheets are not compiled in the transformation procedure);

d) Convention of statutory meeting at enterprises-successors (to approve statutes, valuation of property contributions to the statutory fund, election of management bodies, etc);

e) State registration and factual receipt of property by the newly established company.

Reorganization of private enterprises is conducted in compliance with general procedure of reorganization of economic entities (especially in cases when a private enterprise is affiliated with an economic entity). In certain sense, the process of making decision on reorganization is less complicated: a written decision of the founder of the private enterprise on reorganization is considered to be final. It is worth noting that the issue of reorganization of private enterprises is underdeveloped in the Ukrainian legislation, however, general norms on reorganization stipulated in the Law of Ukraine “On Enterprises” are also applied to private enterprises. 

In reorganization of enterprises of non-state type of ownership, the regulations of the antimonopoly legislation have to be observed.

In conclusion of this Section, a general scheme of liquidation of enterprises undergoing reorganization is presented for comparison.
 

No
Description of action
Responsible body

1
Making decision on liquidation in the course of reorganization.
Supreme management body of the company.

2
Assignment of the liquidation commission.
Supreme management body of the company.

3
Announcement about liquidation in the course of reorganization, stock-taking of property, compiling division or transfer balance and submission of the balance to the higher body.
Management bodies of enterprises undergoing liquidation, liquidation commission.

4
Concordance of the division balance (transfer balance) and report of the commission.
Supreme management bodies of the company.

5
Withdrawal from the records of the tax administration, mandatory funds, closure of bank accounts, abolishment of stamp and seal, submission of documents to the state registration body.
Liquidation Committee.

6
Inscription in the State register about the company liquidation.
State registration body.



4.5 Bankruptcy as Method of Enterprise Sanation
Bankruptcy is an inability of a legal entity – agent of entrepreneurial activity due to lack of liquid assets to satisfy claims submitted by creditors within the specified period and fulfill its liabilities to the budget.
 Sanation in Ukrainian legislation is defined as procedure for submission of proposals by the interested parties to satisfy creditor claims brought against the debtor through debt repayment and fulfill liabilities of the debtor to the budget and make factual repayment of pecuniary liabilities of the debtor through transfer of debt to the sanator (replacement of the debtor). In case the creditors express their agreement to the sanation (replacement of the debtor), the arbitration court issues resolution on termination of bankruptcy proceedings, which approves conditions of sanation of the debtor. 

The sanation mechanism was not developed during the term of the Law of Ukraine “On Bankruptcy”.

Starting 1 January 2000 new edition of the Law “On Bankruptcy” of 30 June 1999 No 784-XIY came into effect. This edition significantly amended and modified the Law (even the title of the law was changed to the Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy”).

The new edition of the law expanded and provided a more detailed description of the possible sanation mechanisms for debtor enterprises. For instance, sanation procedure (as a procedure for re-establishment of the debtor’s solvency) is clearly separated from the proper liquidation procedure (as a procedure for termination of activity of the debtor declared bankrupt by the arbitration court). Definition of the term “bankruptcy” is also more precise in this edition. 


Bankruptcy – is a recognized by the arbitration court inability of the debtor to re-establish its solvency and satisfy creditor claims acknowledged by the court in any way other than by application of liquidation procedure

Below listed are the possibilities provided for in the new edition of the Law for re-establishment of solvency of the potential bankrupt:

1. The notion “moratorium on repayment of creditor claims” was introduced into this edition of the Law presuming “suspension of fulfillment by the debtor of the pecuniary liabilities and liabilities for payment of taxes and levies (mandatory payments) that matured prior to introduction of moratorium, and suspension of measures aimed at fulfillment of such liabilities…”.

Resolution on commencement of bankruptcy proceeding has to contain reference to introduction of moratorium. Within the validity term of the moratorium:

· collection of debts against writs of execution and other documents ordering collection under provisions of the legislation is prohibited;

· forfeit (fine, penalty) is not accrued and other financial sanctions are not imposed for failure to fulfill or improper fulfillment of pecuniary obligations and liabilities involving payment of taxes and other mandatory payments.

Moratorium is not applied to payments due to citizens and pecuniary liabilities, which emerged within the sanation period. 

Upon expiration of the term of moratorium (due to completion of sanation or liquidation or conclusion of amicable agreement between the debtor and the creditors) the forfeit or losses can be claimed through the court to be recovered by the debtor in amount they comprised as of the date of introduction of moratorium. 

2. The concept of sanation and its mechanisms is describes. 


Sanation – is a system of measures undertaken within the bankruptcy proceedings with the purpose of prevention of declaration of the debtor’s bankruptcy and its liquidation, and aimed at rehabilitation of the financial and economic conditions of the debtor and repayment of the creditor claims in full or in part by means of bank loans, restructuring of enterprise, restructuring of debts and equity and (or) change of the organizational, legal or production structure of the debtor

The following methods are described as possible measures of sanation:

· Enterprise restructuring (in particular, by means of its division and transfer of liabilities to the legal entity not subject to sanation, unless otherwise envisioned by the sanation plan; this also implies change of the type of ownership, management, organizational and legal form); 

· Reorientation of production;

· Shutting down unprofitable production units;

· Deferred payment and (or) installments payment or remittance (writing-off) of part of the debt and conclusion of amicable agreement;

· Liquidation of accounts receivable;

· Disposal of part of debtor’s property;

· Assumption of liability by an investor to repay the debt of the debtor, in particular, by means of transfer of debt to the investor and assumption of liability for failure to fulfil the assumed obligations;

· Disposal of the debtor’s property as an integrated property complex (for non-state enterprises);

· Obtaining loan for payment of severance to the dismissed employees;

· Dismissal of employees which cannot be employed in the debtor’s production;

· Other methods.

The term of sanation cannot exceed twelve months, however, this term can be extended for six months or reduced.

The debtor’s property can be sold in parts,
 and for enterprises of the non-state form of ownership the property can also be sold as an integrated property complex.
 In case of sale of property as an integrated property complex, pecuniary liabilities and liabilities for payment of taxes and other mandatory payments are not included into the structure of property assets of the company-debtor (as of the date of initiation of bankruptcy case), however, proceeds from sale of the integrated property complex are included into the property assets of the enterprise-debtor. The debtor’s property is sold at an open tender organized in form of auction or through a competition.

The main participants of sanation of the enterprise-debtor are:

· Arbitration court, which initiates bankruptcy proceedings, introduces moratorium on repayment of creditor claims, assigns the manager of the debtor’s property, forms register of the creditor claims, issues approval of sanation, assigns the sanation manager, approves the amicable agreement of the debtor and the creditors, terminates proceedings due to successful implementation of sanation or recognizes the debtor bankrupt and commences liquidation procedure (in case the sanation was not successful);

· Creditors recognized by the court represented by the creditor committee. The creditor committee applies to the court with the request to commence sanation, accords candidates for the position of the sanation manager, selects investors, and approves the sanation plan. The creditor committee also approves report of the sanation manager;

· Investors – natural and legal entities which, based on the agreement with creditors and the debtor fulfill obligations assumed under the sanation plan in exchange for the property rights for the debtor’s property or corporate rights in connection to the debtor;

· Sanation manager (arbitration manager) – a natural person, which based on the decision of the arbitration court coordinates implementation of the debtor’s sanation.

Therefore, what is the authority of the key person in the sanation procedure – the sanation manager? From the date of issuance of the court resolution on sanation, the sanation manager assumes complete responsibility for management of the enterprise-debtor. The sanation manager independently administers the property of the debtor, concludes agreements on behalf of the debtor and withholds from execution of agreements of the debtor concluded prior to commencement of bankruptcy case under the following conditions:

· Fulfillment of provisions of the contract inflicts losses upon the debtor as compared to similar agreements concluded under the same conditions;

· Agreement is long-term (exceeding one year period), excluding cases of production with technological cycle exceeding the term of sanation of the debtor;

· Fulfillment of provisions of agreement creates conditions impeding re-establishment of solvency of the debtor.

A party to the terminated agreement has the right to claim reimbursement of the incurred losses in the bankruptcy procedure, within thirty days from the date of decision on rejection to fulfill the agreement.

By request of the sanation manager agreements violating interests of creditors or give preference to one creditor over others can be nullified.

The sanation manager with consent of the creditor committee has the right to sell claim rights of the debtor to other entities (surrender claim) by means of organization of an open tender (auction).

3. Amicable arrangement. Any amicable agreement is defined as a written agreement of the parties on settlement of the dispute on mutually consented conditions.


Amicable arrangement in bankruptcy case means an agreement between the debtor and the creditors regarding deferment and (or) payment by installments and remittance (writing off) of the debtor’ debts by the creditors, legalized by the conclusion of agreement between the parties. Amicable arrangement can be concluded under condition that all the creditors secured by the debtor’s property give written consent for conclusion of the amicable arrangement

Amicable arrangement can cover all the claims brought against the debtor excluding severance payments to the dismissed employees of the debtor and expenses incurred in initiation and proceedings on the bankruptcy case. Among the conditions stipulated in Article 36 of the new edition of the Law with regard to repayment of tax liabilities under the amicable arrangement, tax administrations are obliged to:

· Agree to partial repayment of their claims with the purpose of re-establishment of the enterprise solvency;

· At the time of conclusion of the amicable arrangement agree to remittance (writing-off) of total debt on payment of taxes and mandatory payments which emerged within the period of two full calendar years prior to the date of filing of bankruptcy petition to the arbitration court;

· At the time of conclusion of the amicable arrangement agree to remittance (writing-off) of part of debt or installments (deferred) payment over the period of six years of the part of debt that emerged within two last calendar years prior to the date of filing bankruptcy petition with the arbitration court.

In addition to the obligatory requirements amicable arrangement can contain conditions for fulfillment of liabilities of the debtor by the third persons and exchange of creditor claims for shares of the debtor enterprise. The arbitration court approves amicable arrangement.
 Authority of the sanation manager is terminated starting from the date of approval of the amicable arrangement and the latter becomes the grounds for termination of bankruptcy proceedings.

4. Peculiarities of bankruptcy of separate agents of entrepreneurial activity

The new edition of the Law determines beneficial terms of sanation of several categories of enterprises, in particular, city-forming enterprises (with the number of workers including members of their families exceeding half of the population of the administrative unit), highly hazardous enterprises (coal, mining, nuclear, chemical, chemical and metallurgical, oil processing and other industries), agricultural enterprises.

In particular, the terms of sanation of these enterprises are extended by the Law, which also provides for involvement of local self-governing or central bodies of power in the sanation procedure; sale of property through competition (not through an auction) exclusively as an integrated property complex.

With the view to the above and with consideration of the practical experience of the arbitration courts of Ukraine, the following conclusions can be drawn.


The previous edition of the Law of Ukraine “On Bankruptcy” defined sanation as a technical legal procedure implemented within the frame of bankruptcy proceedings and preceding liquidation of the enterprise-debtor. The main element of sanation is the concept of debt transfer adapted to the procedural regime of consideration of bankruptcy cases. Investors fulfilling liabilities of the enterprise-debtor to the creditors obtain the right to propose terms of restructuring of the statutory fund of the enterprise-debtor beneficial for them.

The Law of Ukraine “On Re-establishment of Debtor’s Solvency or Declaration of Its Bankruptcy” significantly expands the arsenal of sanation methods (property disposal, detachment, reorientation, debt restructuring, etc.). These and other improvements, such as moratorium on repayment of creditor claims, amicable arrangement (with mandatory deferment, installments payment or writing-off of budget debts) considerably increase the chances of successful implementation of sanation. However, financial rehabilitation of enterprise-debtor still remains highly problematic without additional financing by investors. It is likely that complex utilization of all techniques aimed at re-establishment of solvency of enterprise stipulated in the law would become the pre-condition of successful sanation of the enterprise.

Below described is a sequence of implementation of sanation measures under bankruptcy.

No
Stage
Content
Comments

1
Preparation to hearing of the bankruptcy case.
Search for potential investors and reaching of agreement as to the amount and order of payment of likely expenses incurred in implementation of sanation. 

Elaboration of sanation plan.

Pre-court sanation aimed at repayment of claims of secured creditors. 
 

2
Commencement of bankruptcy case.
Initiation of bankruptcy case by the debtor with mandatory introduction of moratorium on repayment of creditor claims.
 

3
Formation of register of creditor claims.
Publication of announcement, consideration of creditor claims with the property manager, participation in court proceedings on consideration of creditor claims with the purpose of reducing the amount of creditor claims recognized by the court.
 

4
Coordination of work with creditors (creditor meeting, creditor committee) aimed at making decision on sanation and approval of the sanation plan.
Participation in the creditor meetings, the meetings of the creditor committee, approval of the details of the sanation plan with the creditors and investors, concurrence of the candidate for the position of the sanation manager, submission of the sanation plan for approval by the arbitration court.
 

5
Implementation of sanation plan.
Collection of accounts receivable through the court, nullification of agreements, change in the organization and legal structure (if necessary), conclusion of agreements with investors for debt transfer, sale of claim rights, property disposal, transfer of corporate rights to investors, repayment of debts to creditors by investors, etc.
In case of reorganization of a monopolist, approval of the Antimonopoly Committee of Ukraine needs to be observed.

Reorganization of state enterprises has to be accorded with the relevant Ministry and the State Property Fund of Ukraine.

6
Conclusion of amicable arrangement (efficient in case of lack of investors).
Drafting and making provisions for conclusion of amicable arrangement, with mandatory use of the right for write-off, deferment or payment by installments of tax and other types of debts.
Amicable arrangement cannot be concluded at any stage of bankruptcy proceedings.

Sanation can take place without conclusion of amicable arrangement.

Investors do not participate in conclusion of the amicable arrangement.

7
Termination of bankruptcy case.
Preparation, approval by the creditors and submission to the court of the sanation manager report on accordance and implementation of the provisions of the amicable arrangement.
 

The most complicated and tedious issue in implementation of sanation is reorganization of unitary state enterprises with the purpose of transfer of corporate rights thereof to the investors. Such transformations have to be conducted through simultaneous application of the procedure of corporatization of state enterprise (reorganization into an open joint-stock company) as foreseen in the privatization legislation, and transfer of shares to investors through competition. If bankruptcy case was initiated against the already formed open joint stock company, transfer of corporate rights is conducted through transfer of shares according to the agreement concluded by the investor, the debtor and the owner of shares of the enterprise-debtor.
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Annexes

Annex 1. Tables of Section 3 Case Study on Development of Recommendations on Debt Restructuring
Annex 1 Table 1 Projected Monthly P&L for Y2K

Indicator
Jan
Feb
Mar
Apr
May
Jun
Jul
Aug
Sep
Oct
Nov
Dec
Total for 2000

Total Sales Revenues, excluding VAT
403,440
2,733,440
403,440
681,240
601,240
681,240
1,638,500
1,718,500
1,638,500
2,037,740
1,957,740
2,037,740
16,532,760

Total Variable Costs 
219,031
564,002
219,032
385,397
340,426
385,397
1,037,576
1,082,547
1,037,576
1,321,977
1,277,006
1,321,977
9,191,947

Contribution
184,408
2,169,437
184,408
295,843
260,814
295,843
600,924
635,953
600,924
715,763
680,734
715,763
7,340,813

Total Fixed Costs, excluding depreciation
128,116
128,116
128,116
128,116
128,116
128,116
128,116
128,116
128,116
128,116
128,116
128,116
1,537,396

Total Operating Profit 
56,292
2,041,321
56,292
167,727
132,698
167,727
472,807
507,836
472,807
587,646
552,617
587,646
5,803,417

Total Profit after Tax
39,404
1,428,925
39,404
117,409
92,888
117,409
330,965
355,485
330,965
411,352
386,832
411,352
4,062,392

Contribution Ratio, %
46%
79%
46%
43%
43%
43%
37%
37%
37%
35%
35%
35%
44%

Break-even Revenue
280,287
161,424
280,287
295,014
295,339
295,014
349,327
346,202
349,327
364,741
368,453
364,741
3,462,477

Annex 1 Table 2 Balance Sheet of OJSC Alfa as at 1 October 1999

Assets (Liabilities)
Item Code
As at

1 January 1999
As at

1 October 1999

1
2
3
4

І. Non-working capital
Section I

Fixed assets:





residual value
10
11090,3
10802,1


depreciation* (02)
11
4597,9
4745,0


original value* (01)
12
15688,2
15547,1

Intangible assets:





residual value
20
44,4
44,4


depreciation* (02)
21
0,1



original value* (04)
22
44,5
44,4

Non-finished capital investments (33, 35, 61)
30
171,6
171,6

Equipment (07)
35
23,1
23,1

Long-term financial investments (58)
40
5,2
5,0

Leased property (11)
50



Other non-working capital assets
60



Total of Section I
70
11334,6
11046,2

ІІ. Reserves & Costs
Section II

Production stock (05,06,08,10)
80
180,3
186,9

Livestock being reared and fattened (09)
90



Low-value and wearing items 





residual value
100
8,3
9,1


depreciation*(13)
101
8,3
8,3


original value*(12)
102
16,6
17,4

Non-finished production (03, 20, 21, 23, 29, 30, 36, 43, 44)
110
7,0
4,2

Deferred expenses (31)
120



Finished products (40)
130
122,3
98,4

Goods (41)





purchase value (41)
140




goods markup*(42)
141




sale value*(41)
142
0.0
0.0

Total of Section II
150
317,9
298,6

ІІІ. Pecuniary funds, settlements and other current assets 
Section III

Supplied but not paid goods (45)
160



Accounts receivable





for non-matured goods, work and services (62, 76)
170
721,3



for matured goods, work and services (62, 76)
180
139,0
833,6


reserve of doubtful debts (88)
185




received promissory notes (59) 
190




tax settlements (67)
195

56,9


to the budget (68)
200




personnel and other transactions (73)
210




advance payments (61)
220




with subsidiaries (78)
230
6,1
6,1


with other debtors (63, 70, 71, 72, 73, 76, 84)
240

3,4


short-term financial investments (58)
250
38157,6
38157,9

Pecuniary funds:





cash (50)
260
0,2
0,3


bank accounts (51)
270
0,3
0,2


foreign currency accounts (52)
280

0,6


other funds (54, 55, 56)
290
3,0


Loans (82)
300



Other current assets
310
3,1


Total of Section IIІ
320
39030,6
39059,0

BALANCE (total of Items 070, 150,320)
350
50683,1
50403,8

LIABILITIES




І. Capital, funds and reserves
Section I

Statutory fund (capital) (85)
400
317,5
317,5

Additional capital (88)
405
48948,8
49288,6

Reserve fund (88)
410



Capital investments (93, 94)
420



Special funds and target financing (87, 88, 96)
425
4,6
21,2


430



Depreciation fund (86)
440



Deferred incomes (83)
450



Reserves of deferred expenses and payments (89)
460
33,0
24,2

Overdue capital (75)
465



Withdrawn capital (56)
470



Retained earnings





of the past years (98)
475




of reported year (80)
480
Х


Losses:





of the past years (98)
485
5147,7
5147,7


of reported year (80)
490
Х
745,3

Total of Section I
495
44156,2
43758,5






ІІ. Long-term liabilities
Section II

Bank loans (92)
500



Loan resources (95)
510



Debt for leased property (99)
515



Restructured debt (60)
520



Settlements for property (76)
525



Deferred tax debts (95)
530
414,0
414,0


535



Other long-term liabilities 
540



Total of Section II
545
414,0
414,0






ІІІ. Settlements and other short-term liabilities 
Section IIІ

Bank loans (90)
600
425,7
407,7

Loan resources (95)
610



Matured loans 
620



Accounts payable:





for non-matured goods, work and services (60, 76)
630




for matured goods, work and services (60, 76)
640
3767,7
3619,6


received promissory notes  (66)
650




advance payments (61)
660
61,3
80,8


tax settlements (67)
665




to the budget (68)
670
663,8
946,2


extra-budgetary payments (65)
680
99,1
104,5


insurance (69)
690
470,1
489,8


labor remuneration (70)
700
589,1
544,1


subsidiaries (78)
710
31,9
31,9


with participants (75)
715




with other creditors (71, 76)
720
4,2
6,7

Other short-term liabilities
740



Total of Section IIІ
750
6112,9
6231,3

BALANCE (total of Items 490, 530, 750)
760
50683,1
50403,8

Annex 1 Table 3 Accounts Payable of OJSC Alfa according to balance sheet as at 1 October 1999 (Liabilities, section ІІІ) 
No
Item Code
Item Description
Account №
Amount, UAH thous.
Main Groups of Liabilities

1
2
3
4
5
6

1
670
Accounts payable to the budget 
68
946
Budget

2
680, 690, 710, 720

extra-budgetary payments; insurance payments; subsidiaries; other creditors
65, 69, 78, 71
633
Extra-budgetary funds

3
700

labor remuneration
70
544
Wage arrears

4
600
Bank loans
90
408
Bank loans

5
640

for overdue goods, work & services
60, 76
3 620
Related to economic activity – total:

Total:
Х
Х
Х
6 151
Total:

Annex 1 Table 4 Accounts Receivable of OJSC Alfa according to balance sheet as at 1 October 1999 (Assets, section ІІІ)

No
Item Code
Item Description
Account №
Amount, UAH thous.
Main Groups of Liabilities

1
2
3
4
5
6

1
195

Tax accruals
67
56,9
Budget

2




Extra-budgetary funds

3




Wage arrears

4




Bank loans

5
230

advance payments to affiliates 
78
6,1
Related to economic activity

6
240

other debtors
63, 70, 71, 72, 73, 76, 84
3,4
Related to economic activity

7
180

for overdue goods, work & services
62, 76
833,6
Related to economic activity

Total:
Х
Х
Х
900,0
Total:




On economic activity – total
843


Annex 1 Table 5 P&L Statement of OJSC Alfa for the 3rd quarter of 1999
I. Financial Results

Description
Item Code
Profit
Loss

1
2
3
4

Sales revenues (goods, work, services)
10
241,1
Х

Government price regulation
11

Х

VAT
15
Х
40,2

Excise 
20
Х



25
Х



30
Х


Production costs of sold products (goods, work, services)
40
Х
793,5

Commercial costs
45
Х


Sales revenues
50

592,6

Other operational revenues and costs 
60
112,1
1,8

Corporate rights revenues 
70

Х

Accrued interests 
80

Х

Other non-operational revenues and costs 
85
357,2
595,3

Total profit and loss
90
469,3
1187,9

Profit and loss for reported period 
100

718,6

VAT
105
Х


Other ways of profit allocation
110
Х
26,7

Non-distributed profit (non-covered losses) for reported period 
120

745,3

II. Profit Allocation 

Description
Item Code
Reported year
Past years

Payments to the budget
200
0,0
Х

Allocations to the reserve (insurance) fund 
210



Allocated to:




increase statutory fund (capital)
215



development of production
220



social development
230



bonuses
240



dividends 
245



(withdrawal) of proceeds
250

Х

increase of floating assets 
255



Other objectives 
260
26,7


III. Production costs

Description
Item Code
Amount

1
2
3

Material costs
300
70

Labor costs
310
237

Allocations for social measures 
320
45

Depreciation
330
291

Other costs
340
124,0

Total
350
767

Actual production volume of goods (work, services)
360
251

IV. Break-Down of Certain Profits and Losses

Description
Item Code
Profit
Loss

Profit (loss) of past years 
400



Penalties, fines, forfeits
410
Х


Financial income from:





extraordinary cases
420
Х



write-off of liabilities with expired term of limitation of action 
430




overstatement of prices and tariffs 
440

Х


450

Х


changes of foreign currency exchange rate 
460
350,3
592,9


liquidation of fixed assets
465




joint activity
470




sale of fixed assets, intangible assets, goods and valuables 
480
109,5



sale of securities
490




lease of property 
495
6,7



sale and purchase of foreign currency 
500




510



V. Payments to the Budget

Description
Item Code
To be paid
Paid

1
2
3
4

Excise
600



VAT
610
163,4
67,5

Chernobyl Fund
620

2,2

Rent
630



Resource payments
640
163,3
13,6

Depreciation
645
11,5


Other taxes and payments
650
34,8
7,3

Annex 1 Table 6 Accounts Payable of OJSC Alfa as at 1 October 1999: Main Groups (Reference of Accounting Department)

Principal Groups of Liabilities
Amount, 


UAH thousand

Budget
975

Extra-budgetary funds
685

Wage arrears
560

Bank loans
410

Related to economic activity – total:
2 588

including gas debts
2 588

on settlements with the clients 
0

Total
5 218

Annex 1 Table 7 Liabilities of OJSC Alfa to the Budget as at 1 October 1999 (Reference of Accounting Department)

No
Creditor
Amount, 
Delinquency fine 
Debt amount
Date of origination



UAH thousand
UAH thousand
UAH thousand


1
VAT
137
176
313
1997-99

2
Profit tax

6
6


3
Profit tax of employees 
35
91
126
1997-99

4
Communal tax
54
19
73
1997-99

5
Land tax
225
175
400
1997-99

6
Transport tax
0

0
1999

7
Depreciation 10%
18
5
23
1999

8
30% penalties of inspected amount
26
0
26
1997-99

9
Excise
14
18
33
1996-99

10
Chernobyl Fund
118
124
242
1997-99


Total
629
613
1242


* Overdue liabilities 

Annex 1 Table 8 Liabilities of OJSC Alfa to Extra-Budgetary Funds as at 1 October 1999 (Reference of Accounting Department)

No
Creditor
Debt amount
Share
Date of origination



UAH thousand
%


1
Employment fund
21
3,1%
1997-99

2
Innovation fund
80
11,7%
1997-99

3
Social insurance
54
7,8%
1997-99

4
Pension fund
428
62,5%
1997-99

5
Others
102
14,9%
1996-97


Total
685
100,0%


* Overdue liabilities
Annex 1 Table 9 Gas Debts of OJSC Alfa as at 1 October 1999 (Reference of Accounting Department)
№
Creditor
Debt amount
Date of origination



UAH thousand


1
Gas company №1
823
1997

2
Gas company №2
261
1996-98

3
Gas company №3
706
1996-97

4
Gas company №4
560
1998

5
Gas company №5
237
1996-97


Total
2588


* Overdue liabilities
Annex 1 Table 10 Wage Arrears of OJSC Alfa as at 28 January 2000 (Reference of Accounting Department)
No
Company Name
Debt Amount

UAH thousand
Number of employees
Group of employees**
Employed by subsidiary (SC)
Employed by OJSC Alfa

1
SC-1
6048,04
50
1
SC



SC-1
11,37
3
2
SC



SC-1
206
7
3



2
SC-2
12621
16
1
SC



SC-2
252,23
1
2
SC



SC-2
36,22
2
3



3
SC-3
311,46
4
1
SC



SC-3
568,63
2
3



4
SC-4
53,28
13
1
SC


5
SC-5
7522,56
38
1
SC



SC-5
811
8
3



6
SC-6
9278,68
55
1
SC



SC-6
3913,4
66
2
SC



SC-6
417
59
3



7
SC-7
1394,21
24
1
SC


8
SC-8
28068
68
1
SC



SC-8
572
2
3



9
SC-9
648
39
1
SC



SC-9
954
15
3



10
SC-10
62085
153
1
SC



SC-10
617
10
3



11
SC-11
27358
95
1
SC



SC-11
2739
21
3



12
SC-12
17316
80
1
SC



SC-12
438
2
2
SC



SC-12
428
1
3



13
SC-13
633
22
1
SC



SC-13
7
1
2
SC


14
SC-14
2007
19
1
SC



SC-14
6
1
3



15
SC-15
20828
22
1
SC



SC-15
611
4
2
SC



SC-15
1489
7
3
SC


16
SC-16
37835
48
1
SC



SC-16
691
3
3



17
OJSC Alfa
59903
36
1




OJSC Alfa
71708
175
2

OJSC


OJSC Alfa
396402
1169
3

OJSC


Total
776788,08
2341
Х
Х
Х


Including OJSC Alfa
528013
1380
Х
Х
OJSC

* Overdue liabilities

**To analyze wage arrears, the workers were divided into three groups:

1) the workers currently employed by OJSC Alfa and subsidiaries 

2) the workers on unpaid leave whose salaries were not paid by the company 
3) dismissed employees whose salaries were not paid by the company

Annex 1 Table 11 Debtors of OJSC Alfa on Economic Activity as at 1 October 1999 (Reference of Accounting Department)

№
Debtor
Debt amount
Share
Date of origination



UAH thousand
%


1
Debtor №1 (budgetary organization)
191
22,6%
1996-97

2
Debtor №2
57
6,8%
1995

3
Debtor №3
40
4,7%
1997

4
Debtor №4
25
3,0%
1998-99

5
Debtor №5
19
2,2%
1996-97

6
Debtor №6
13
1,6%
1996-97

7
Debtor №7
12
1,4%
1998

8
Others
487
57,7%



Total
843
100,0%


* Overdue liabilities

Annex 2 Example of Final Report on Debt Restructuring of the Enterprise 
1. Overdue Accounts Payable

According to the management, the overdue accounts payable of the OJSC Alfa total UAH 5,218 thousand as at 1 October 1999. Moreover, there are deferred (restructured) tax liabilities in the amount of UAH 414 thousand. The above UAH 414 thousand on account No 95 comprise current balance of total debts to the State budget and extra-budgetary funds (UAH 417,9) restructured on 22 September 1997 with approval of the bodies of the State Tax Administration.

The structure of overdue accounts payable is presented in Annex 2 Table 2 Analysis of Overdue Accounts Payable of OJSC Alfa, 1996 - 1999. 

Main groups of liabilities were singled out in the structure of accounts payable.

Annex 2 Table 1 Interrelation Among Types of Accounts Payable of OJSC Alfa

Main groups of liabilities
Amount

UAH thousand 
Portion

Budget
975
18.7

Extra-budgetary funds
685
13.1

Wages and salaries
560
10.7

Bank loans
410
7.9

Economic activity – total, incl.:
2,588
49.6

- For gas
2,588


Total
5,218
100.0%

* Overdue liabilities
Annex 2 Table 2 Analysis of Overdue Accounts Payable of OJSC Alfa, 1996 - 1999

Main types of liabilities
Amount

thous. UAH
Debt currency
Debts secured by bills
Debt collection procedure
Liability
Agreement achieved on debt repayment
No agreement



national
foreign

USD
Bill issued
Not issued
Court order issued
Petition filed in arbitration court
Claim brought
Claim not brought
Fixed
Accrued fines & penalties (interest bearing)
Supply of Company product/ other commodities
Deferment
Write-off


Budget
975
1)
975
0
0
5)
975
813
17)
0

162
10)
0
414
561

0

0
0
975

Extra-budgetary Funds
685
2)
685
0
60
6)
625
199

0

2
11)
484
685
0

0

0
0
685

Wages and salaries
560

560
0
0

560
149
8)
0

0

411
560
0
15)
0

0
0
560

Bank loans
410
3)
410
0
0

410
0

0

0

410
410
0

410
13)
0
0
0

On economic activity, including:
2 588

0
692 483
2 588

0
242
9)
528
12)
1710

108
2 588
0
16)
0

0
0
2 588

On gas
2 588
4)
0
692 483
2 588
7)
0
242
9)
528
12)
1710
12)
108
2 588
0
16)
0

0
0
2 588

On settlements with clients
0

0
0
0

0
0

0

0

0



0

0
0
0

Total
5 218

2 630
692 483
2 648

2 570
1402

528

1875

1 413
4 657
561

410

0
0
4 808

1) See Annex 2 Table 1 Interrelation Among Types of Accounts Payable of OJSC Alfa.

2) See Annex 2 Table 3 Liabilities of OJSC Alfa to Extra-Budgetary Funds
3) This is the reference to the loans of Bank No 1, since debts to the Bank No 2 are classified as short-term liability of Subsidiary No 6 and are overdue.

4) See Annex 2 Table 4 Gas-Related Debts of Alfa. 

5) Bill issued to Miskfinviddil for the amount of UAH 13 thousand has been retired.

6) Debt comprising UAH 60 thousand was secured by two notes each worth of UAH 30 thousand. Maturity term – October, 1999 – deferred for one year. Property pledge – metal-cutting tools. It is planned to retire the note in December 1999 at the expense of sale of the pledged property.

7) 100% of gas debts were secured by notes, these are demand notes and should be retired by claim of the bill holder.

8) Claims brought by the employees of OJSC Alfa, of which 178 are claims for wage arrears for the total amount of UAH 148,737.73.

9) This is the court order concerning the debt to Gas Trader No 5.

10) The tax pledge.

11) The Pension Fund filed 9 claims against the liabilities comprising the total of UAH 2,456.25. Eight of these claims for the amount of UAH 2,218,95 were satisfied (1 claim for the amount of UAH 237.3 had been repaid earlier). The regional arbitration court issued an order for court collection of property of OJSC Alfa on 1 October 1998 to repay the debts due to the Pension Fund for the amount of UAH 199,168.

12) Four claims were filed for the amount of debt owed for the supplied gas, the total amount of claims comprises UAH 1,710 thousand; one claim was filed with the court of arbitration for the amount of UAH 770 thousand, of which UAH 242 thousand were repaid by the order of the court, the court refused to recognize the amount of UAH 528 thousand.

13) The property is transferred to the bank under the ratio of 1.75.

14) Debts to the budget are repaid at the expense of the tax pledge.
15) Wage arrears are subject to compensation due to inflation, however the fine was not calculated at OJSC Alfa.
16) Bank loans and gas debts: concluded agreements provide for fines, however such compensation has not been registered at OJSC Alfa. Moreover, these fines are subject to 6 months term of limitation of action and double discount rate of the NBU (approximately +45% of principal amount of liabilities).
17) Liabilities to the budget: two court decisions on collection of the property of OJSC Alfa (UAH 673 564 and UAH 139157).
· Overdue Liabilities to the Budget

Debts to the budget total UAH 975 thousand. More than 70% of them are formed by land tax, value added tax (VAT) and deductions to Chernobyl Fund. 

The budget liabilities are one of the most risk bearing groups in the liabilities structure of the OJSC Alfa. There are two types of reasons for this:

· Liabilities are interest-bearing. At present, forfeits and fines total UAH 561 thousand and will continue to increase until the debt is repaid.

· The debts in this category are secured by tax pledge. By order of the Regional Tax Administration of 30 July 1998 all property and property rights of the OJSC Alfa (residual value – UAH 12 million) are subject to pledge in favor of the state budget for the period through 11 March 2004. According to the decision of the court, collection order was issued for the property (fixed assets) totaling UAH 813 thousand. Therefore, this property is subject to sale by auction. The property and property rights of the Company can be also alienated in order to recover debts to the state budget. 

Measures Undertaken by OJSC Alfa:

N/A.

Recommendations: 

1. Suspension of accrual of financial penalties (to the extent possible) by way of deferment and installment payment of accounts payable.

2. Sale of the part of pledged property of OJSC Alfa, that will not have negative effect upon the further economic activity of the Company (for example, sale of buildings that are not involved in production);

3. Issuance of collection order for accounts receivable.

Application Scheme 

1. Submit documents (according to the mandatory requirements) to the Regional State Tax Inspection for deferment of the budget debts.

2. In order to repay the arrears, the State Tax Inspection will sell the property subject to collection. OJSC Alfa upon approval of the State Tax Inspection can independently sell unnecessary fixed assets on the contractual basis at higher prices.  

3. Register a counter-revision act with the subsidiaries (or other debtors) and submit the acts to the State Inspection for subsequent collection from debtor bank accounts the amounts of debt that must be repaid in pecuniary form. Considering the scope of authority of the State Tax Inspection with regard to seizure of debtors’ accounts, counter-revision acts have to cover inconsiderable portions of accounts receivable.
 

· Overdue Liabilities to the Extra-Budgetary Funds

According to the Company management, liabilities to the extra-budgetary funds amounted to UAH 685 thousand as of 1 October 1999. The debt to the Pension Fund, which comprises UAH 428 thousand or 62.5% of the total amount, represents the most significant portion in the structure of this type of liabilities.
Annex 2 Table 3 Liabilities of OJSC Alfa to Extra-Budgetary Funds

No
Creditor
Amount of debt

UAH thousand 
Share

%
Date of origination

1
Employment Fund
21
3.1
1997-99

2
Innovation Fund
80
11.7
1997-99

3
Social Insurance
54
7.8
1997-99

4
Pension Fund
428
62.5
1997-99

5
Other
102
14.9
1996-97


Total
685
100.00
-

* Overdue liabilities

Liabilities to the Pension Fund are also risk-bearing due to the following main reasons:

1) Part of debts is secured by notes, in particular: Two notes worth of UAH 30 thousand each were issued for the amount of debt to the Pension Fund. 

2) Availability of precedents of court collection of this debt, in particular:
a) orders were issued for collection of debts in the amount totaling UAH 2456.25 based on 9 claims of the Pension Fund recognized by the court.

b) by decision of Regional Arbitration Court of 1 October 1998, orders for collection of OJSC Alfa property for repayment of liabilities to the Pension Fund in the amount of UAH 199168. 

Measures Undertaken by OJSC Alfa:
The notes issued to the Pension Fund matured in October 1999, however, payment was postponed for a year. This debt is burdened with the property pledge (metal-cutting tool). The Company management is planning to retire the bills in December 1999 at the expense of proceeds from sale of the pledged property.

Recommendations:

1) Deferment of payments to the Pension Fund through issuance of bill of exchange.

2) Payment of overdue arrears on compulsory state pension insurance by way of transfer and sale of goods (services), property and property rights through Specialized Enterprise of the Pension Fund.

Application Scheme 

1) OJSC Alfa issues promissory notes or bills of exchange, obtains bank guarantee, from the bank specified by the authorized body of the Pension Fund and submits these notes to the body of the Pension Fund. The Pension Fund sells the notes to the bank authorized by the Pension Fund or its specialized enterprise on the contractual basis. The latter are obliged to sell the notes at the market and in settle accounts with the Pension Fund in any case (even at their own expense). Settlements between the Pension Fund and its specialized enterprise (or authorized bank) can be executed at a discount rate. In case the promissory note is issued for bad debt (maturity term for debt has expired more than one year ago and the debt was already converted into promissory notes), and the note was not sold at an auction, the Pension Fund is obliged to initiate bankruptcy case against OJSC Alfa. 

2) OJSC Alfa has to agree with specialized enterprise of the Pension Fund as to which property or property rights of OJSC Alfa can be accepted on account of repayment of arrears. The property in tax pledge can also be transferred to the Pension Fund, although this can be done only with consent of the respective tax authority. The property is transferred to the specialized enterprise of the Pension Fund for subsequent sale. After the contract of agency is signed, the Pension Fund bodies shall suspend mandatory money recovery from the account of OJSC Alfa. The specialized enterprise shall sell the transferred property within 90 working days from the moment of signing the contract of agency. The specialized enterprise is liable for failure to sell the property. 

Before the proceeds from the sale of property are transferred to the Pension Fund bodies, the penalty for delayed payment of compulsory State pension insurance duty is calculated for OJSC Alfa on the general basis.

· Overdue Wage Arrears 

Overdue wage arrears total UAH 560 thousand that comprise 10.7% of the amount of the overdue accounts payable.

The Consultants consider this type of liabilities critical and highly risk-bearing from the point of view of the collection procedure. This conclusion is based on several court actions and other attempts at collection through sale of the Company property at auctions. Thus, according to OJSC Alfa reference dated 23 November 1999, No 1194, the OJSC Alfa employees have filed 178 claims to recover wage arrears. All claims were satisfied and the total amount of employees’ claims recognized by court is UAH 148,737.37. According to the court decision, the wood-processing machines and vehicles of the Company were sold at prices significantly lower than their market value. 

Measures Undertaken by OJSC Alfa:

Partial repayment of wage arrears by products of the enterprise. However, obligation to pay VAT was not taken into account. At the moment, due to the fact that the Company bank account is blocked, the Company is unable to pay either taxes or compulsory payments related to salaries. 
Recommendations:

1) Cash forms of debts repayment:

a) Shift maximum number of Alfa employees to the personnel structure of its subsidiaries thus distracting their attention from wage arrears by paying them current wages. 

b) Explain employees that the Company will accrue interests on overdue salary amounts based on inflation index that is equivalent of deposit, offer the employees different schemes of setting off arrears, in particular, a partial set-off of either wage arrears or arrears on accrued interest. 

2) Non-cash forms of debts repayment (provided the Company will be able to pay profit tax and VAT):

a) by products of the enterprise;
b) by other goods;

c) set-off of wage arrears of OJSC Alfa employees on account of communal services rendered. Two subsidiaries of OJSC Alfa have residential funds on their balance sheets and maintain communal services to their dwellers.  

Scheme of application

1) Debts repayment by cash:
a) According to the effective labor legislation and with consent of the parties, the maximum possible number of OJSC Alfa employees should be dismissed and enrolled on the staff of the Company subsidiaries. These employees will on a half-time basis (or otherwise) perform work at OJSC Alfa.

b) conduct general meeting of employees and approve Amendments to the Collective Agreement that will provide for order of repayment of wage arrears. The Amendments have to be registered by the City State Administration. Additionally, contracts on indexing of wage arrears will need to be concluded with every employee setting the deferred dates and order of repayment.  

2) Non-cash form of debt repayment:

a) An employee shall submit application for purchasing of certain goods. The enterprise registers the sale in its books. VAT is paid under the established procedure. Cost of products sold to employees is accounted as salary received and the enterprise pays all surcharges on salary fund and employees income tax.

b) According to the above procedure the enterprise can use goods supplied to it on barter basis or under other deals by its contractors.

c) charge-off of communal services arrears on account of wage arrears can be exercised based on individual application of each employee. Based on all submitted applications, OJSC Alfa prepares relevant lists and submits them to the subsidiaries rendering communal services. Subsidiaries set off wage arrears and notify the employee and OJSC Alfa. OJSC Alfa is obliged to pay taxes and record accounts payable to the subsidiary in its books.    

Most proposed options are unattractive due to the fact that taxes and mandatory payments related to wages and salaries must be paid in cash. In order to meet these requirement, OJSC Alfa is advised to do the following: 

· open additional accounts for payments to the budget and extra-budgetary funds. However, this can be applied only if the tax inspection does not immediately suspend transactions on this account. 

· pay taxes and surcharges at the expense of subsidiaries, however, in this case all surcharges and accounting entries related to such payments should be recorded only by OJSC Alfa. This option can be used as a provisional measure, as the effective legislation does not provide for any other ways of repayment of debts to the budget, moreover in certain cases even outlaws it (for example, employees income tax).
 
· Overdue Bank Loans 

Overdue bank loans amount to UAH 410 thousand. The loans in question date back to 1995 through 1997 and were made by Bank No 1 (at currently liquidated District Branch). 

This group of debts bears risk because the loan was allocated to the Company on property pledge. At present, OJSC Alfa is a debtor of Bank No 1 under six loan agreements for the amount of UAH 410,070 (outstanding principal) and UAH 121,464 (outstanding interest), the total of UAH 531,534. 

Measures Undertaken by OJSC Alfa:

Under the mortgage agreements, the movables and real estate, the value of which covered the principal and interests, was transferred according to the Protocol of Property Transfer. After the property was handed over, no interest on loans was accrued. 

Recommendations:

1) Avoid contacts with Bank No 1 on repayment of loan, considering that term of limitation of action for loans almost expired, District Branch of Bank No 1 was liquidated and the bank personnel aware of situation was dismissed. 

Application Scheme
1) Develop schedule of maturity terms of loan agreements and write off liabilities upon their expiration, under provisions of the Law of Ukraine “On Enterprise Profit Tax”.

2) In case dispute with bank will be resumed, sale of the pledged property seems to be acceptable, as far as it does not effect the production activity (for example, storage facilities that are not involved in the production).

· Overdue Accounts Payable Related to Gas (Liabilities Related to Economic Activity)

The debts related to economic activity constitute the largest portion (UAH 2,588 thousand) or 49.6% in the group of overdue accounts payable. All of these debts related gas suppliers.

Annex 2 Table 4 Gas-Related Debts of Alfa
No
Creditor
Debt amount,
Date of origination



UAH thousand


1
Gas Trader No 1
823
1997

2
Gas Trader No 2
261
1996-98

3
Gas Trader No 3
706
1996-97

4
Gas Trader No 4
560
1998

5
Gas Trader No 5
237
1996-97


Всього
2588
х

* Overdue liabilities

The gas-related debts are considered risk bearing due to the following:

1) Foreign Exchange Debts: This category consists of foreign exchange debts (or debts fixed in foreign currency) and totals USD 692,483. 

2) Debts Secured by Promissory Notes: A share of gas debts was converted into promissory notes, however, no copies of these notes were presented to the consultants. According to the management, there is one undated promissory note issued in favor of Gas Trader No 3.  

3) Debt Collection and Review Procedure: Gas traders actively bring suits against the Company. OJSC Alfa recognized claims totaling UAH 672,191; the amount of UAH 731,716 is subject to collection by court decision. 

4) Interest-bearing liabilities: The amount of debts is increasing due to the fact that agreements provide for charge of fine on overdue amounts (according to the effective legislation, maximum amount of accrued fine can total 45% of the principal amount). 

Measures Undertaken by OJSC Alfa

Active protection of the Company’s interests in court proceedings. For instance, claims of Gas Trader No 4, Gas Trader No 3, Gas Trader No 1 were fully or partially rejected, the court rejected collection of liabilities in the amount of UAH 462,157. Negotiations on repayment of liabilities by products of the enterprise (products of subsidiaries) were conducted.  

Recommendations:

1. Continue activity in courts and activity related to claims against the Company. At that, it is necessary to note that gas traders supplied gas under conditions stipulated by agreement between the parties. OJSC Alfa independently decided to use gas for social sector and therefore has no grounds to accuse traders of increasing the prices.  

2. Concentrate on actions aimed at compensation of losses, incurred in gas supply to the social sector from the local budget or by mutual set-off. 

3. Conduct negotiations with active creditors with the purpose of deferment of debt repayment under favorable conditions and achievement of non-pecuniary settlements.

Application Scheme 

1) Use the following arguments in court proceedings: expiration of terms of limitation of action, unauthorized signing of agreements, overstatement of forfeit. To the extent possible protract court proceedings and case initiation and at the same time conclude amicable arrangements with the creditors. 

2) Actively negotiate with local authorities reimbursement of losses caused by gas supply to households, or mutual offset for the supplied gas.

3) Gas debts can be repaid by own products of OJSC Alfa, products of its subsidiaries or goods of other manufacturers interested in products of Alfa or its subsidiaries. Settlements between the parties of such transactions can be made through issuance of promissory notes (gas trader will pay to subsidiaries with its promissory note, which will be sold to OJSC Alfa at contractual price to be then used for mutual settlements with gas traders).

4) It is not recommended to sign Reconciliation Protocols of Mutual Liabilities, because it may enable the creditors to submit letters of collection through tax inspection for collection of liabilities on account of tax arrears of creditors.

2. Overdue Accounts Receivable

The total amount of accounts receivable of OJSC Alfa according to the management of the Company comprised UAH 843 thousand as at 1 October 1999. The structural analysis of overdue accounts payable of OJSC Alfa is presented in Annex 2 Table 6 Analysis of Overdue Accounts Receivable of OJSC Alfa, 1996-1999.

Results of the analysis confirm that accounts receivable of OJSC Alfa are formed by debts related to the economic activity.
Annex 2 Table 5 Accounts Receivable of OJSC Alfa on Economic Activity

No
Debtor
Amount of debt
Share
Date of origination



UAH thous.
%


1
Debtor No 1 (budgetary organization)
191
22.6%
1996-97

2
Debtor No 2, Moscow
57
6.8%
1995

3
Debtor No 3
40
4.7%
1997

4
Debtor No 4
25
3.0%
1998-99

5
Debtor No 5
19
2.2%
1996-97

6
Debtor No 6
13
1.6%
1996-97

7
Debtor No 7
12
1.4%
1998

8
Other
487
57.7%



Total
843
100.0%


* Overdue liabilities

Annex 2 Table 6 Analysis of Overdue Accounts Receivable of OJSC Alfa, 1996-1999
Main types of liabilities
Amount

thous. UAH
Including the classification criteria



Debt currency
Debt secured by notes
Debt collection procedure
Liability
Agreement achieved on debt repayment
No agreement



national
foreign

USD
Note issued
Not issued
Court order issued
Petition filed in arbitration court
Claim brought
Claim not brought
Fixed
Fine before receipt (interest-bearing
Supply of Company product/ other commodities
Deferment
Write-off


Economic activity - total, including
843
1)
843
0
0
843
52

0
12
779
843
0
0

0
0
843

Debtor No 1 (budgetary organization)
191

191
0
0
191
0

0
0
191
191
0


0
0
191

Debtor No 2, Moscow
57

57
0
0
57
0

0
0
57
57
0
0

0
0
57

Debtor No 3
40

40
0
0
40
39
2)
0
0
1
40
0
0

0
0
40

Debtor No 4
25

25
0
0
25
0

0
0
25
25
0
0

0
0
25

Debtor No 5
19

19
0
0
19
0

0
0
19
19
0
0

0
0
19

Debtor No 6
13

13
0
0
13
13
3)
0
0
0
13
0
0

0
0
13

Debtor No 7
12

12
0
0
12
0

0
12
0
12
0
0

0
0
12

Other
487

487
0
0
487
0

0
0
487
487
0
0

0
0
487

Total
843

843
0
0
843
52

0
12
779
843
0
0

0
0
843

1) See Annex 2 Table 5 Accounts Receivable of OJSC Alfa on Economic Activity
2) Court decision on the case of Debtor No 3 was not fulfilled.

3) The amount of the court claim inclusive of all fees equals UAH 116 thousand.
Results of the analysis confirm that accounts receivable of OJSC Alfa are diffused among a large number of debtors and the maturity term for some amounts almost expired.

Measures Undertaken by OJSC Alfa:

The Company negotiates the following terms of debt repayment by Debtor No 1 (budget-funded organization) with the Branch Ministry: 

· the second quarter of Y2K

–
UAH 36 thousand

· the third quarter of Y2K

–
UAH 55 thousand

· end of Y2K



–
rest of the debts. 
Recommendations:

1) The Consultants were not provided with documentation confirming that actions were taken by the Company to collect the accounts receivable. According to the Company management, the Company made several attempts at collection of the amounts due to the Company (for example in case of Debtor No 3). In general, collection of all accounts receivable of OJSC Alfa seems doubtful, and with regard to this the following can be recommended:

· Refer the bad debts to gross expenses upon expiration of terms of limitation of action. This will create a possibility to form reserve for counter redemption of obtained revenues and avoid VAT.
Provisions of the Decree of the CMU “On the State Duty” were amended, in particular in terms of reduction of the state duty on economic litigation in arbitration courts from 5% of the amount of claim to 1%. Therefore, there is an opportunity for Alfa to initiate court proceedings for consideration of debt collection disputes, however, the chances of collection under the court order is highly doubtful, even through seizure of debtor property.
2) Use possibilities of repayment of accounts payable to the budget at the expense of debtors.

Application Scheme 

1) In the course of court proceedings it is necessary to observe requirements of the Arbitration Code of Ukraine.

2) Sign Reconciliation Protocols of Mutual Liabilities with the creditors and submit the protocols to the tax inspection for collection of accounts receivable on account of tax arrears of OJSC Alfa.
 

· Terms and Sources of Repayment of Accounts Payable

Terms and sources of repayment of accounts payable are presented in Annex 2 Table 7 Order and stages of implementation of accounts payable restructuring program at OJSC Alfa.

Annex 2 Table 7 Order and stages of implementation of accounts payable restructuring program at OJSC Alfa

No
Type of debt
Action
Required documents
Duration

1
Overdue accounts due to the budget

1.1
Deferment and installment repayment of debt.
a) obtain positive response from the regional tax inspection as to deferment or installment repayment of debt;
Conclusion of the Regional State Tax Inspection.
2 weeks





b) submit application for deferment or installment repayment of debt to the Regional State Tax Administration;
Application

Analysis of the financial state (pursuant to “Methodological recommendations to analysis of financial state of indebted enterprises in the process of application for deferment or installment repayment” of 15 June 1998 No 7141/10/20-0017)

Conclusion of the Regional State Tax Inspection (STI)

Repayment schedule (under deferment)

Table of projected income

Balance sheet, financial outcome statement

Schedule of settlements with suppliers and clients

Analysis of preceding inspections and reasons for non-observance of the payment procedure
Immediately upon completion of preparation of the necessary set of documents.



c) provide guarantees of execution of deferred (installments) payments of liabilities;
Issue notes or redrafts for the accounts payable and transfer them to the specialized enterprise “Debt Settlement Center” (according to the letter of the State Tax Administration of Ukraine of 21 October 1999 No 15775/7/24-0217 approving the respective Methodological Recommendations)

Abolition of this letter is currently being debated due to the controversial character of the letter and non-compliance with the legislation.




d) The Regional STA reviews the submitted documents and provided guarantees;

10 work days



e) The Regional STA notifies the debtor of its decision.
Written notification of the STA
The next day following the day when decision was made.

1.2
Sale of part of property
a) search for potential client and conclusion of purchase-sale agreement with the condition of suspension of agreement (until receipt of agreement from the State Tax Inspection);
Agreement with the suspension condition.


One month.





b) submit set of documents required for obtaining agreement of the Regional State Tax Inspection for sale of property under tax pledge;
· Application;

· Draft agreement;

· Documents confirming solvency of the clients (balance sheet, form 2);

· Certificate confirming lack of debts to the budget and extra-budgetary funds on part of the buyer;

· Certificate confirming lack of overdue liabilities on loans on part of the buyer;

List of documents is rather approximate.
Immediately upon completion of preparation of the required set of documents.



c) Review of the submitted documents and notification of the decision made.
Written notification of the Regional STI of its decision.
Within calendar month.



d) Sale of property
Property turnover-acceptance act.
According to the provisions of the agreement.



e) Payments to the main account.
Payment orders of the buyer.
According to the provisions of the agreement.

1.5
Collection from the debtor’s accounts.
a) Registration of the liability reconciliation protocol with the debtor.


Signed and sealed liabilities reconciliation protocol.


Three work days.

The day following receipt of documents confirming redemption of debt.



b) Submit documents to the Regional STI on collection of debtor’s accounts.
Application, reconciliation protocol.
Immediately upon signing of the reconciliation protocol.



c) Review of the application and notification of the decision.
Written notification of the STI.
10 work days



d) Collection from the debtor’s accounts.


Collection letter from the STI submitted to the debtor’s account. The payments are directed to the budget. The term of collection cannot exceed one month from the date of signing the reconciliation protocol.
10 calendar days. 





e) Notification of the debtor of redemption of the debt.
Written notification of the Regional STI.
The next day following receipt of documents confirming redemption of liability.

2
Overdue liabilities to the Pension Fund

2.1
Deferment of payment through issuance of notes.
a) OJSC Alfa conducts negotiations with the Pension Fund on deferment of payment and bank issuing guarantee;


Protocol of agreement.
One week.



b) OJSC Alfa purchases blank notes at the bank and issues notes according to the agreement reached with the Pension Fund;


Note.
One day.



c) The bank appointed by the Pension Fund guarantees the notes of the OJSC Alfa;


Note, agreement with the bank.
2 days.



d) OJSC Alfa transfers notes to the Pension Fund;
Turnover-acceptance act.
One day.



e) OJSC Alfa redeems the liability using the note.
Turnover-acceptance act, agreement with the owner of the note (in case of non-cash redemption).
According to the term specified in the note.

2.2
Commodity form of repayment through the Specialized Enterprise of the Pension Fund.
a) OJSC Alfa conducts negotiations with the Specialized Enterprise of the Pension Fund as to the range and prices of products which could be supplied in form of repayment of liabilities.


Protocol of agreement (or contract)
One week.



b) OJSC Alfa obtains agreement of the tax inspection for transfer of property under tax pledge (in case it is included into the range of products specified for redemption of liabilities);


Written authorization of the tax inspection.
One month.



c) OJSC Alfa transfers property to the Specialized Enterprise of the Pension Fund according to the agreement.
Agency agreement, turnover-acceptance act.
Available property – within one day.

Other property (goods) – pursuant to the agreement.



d) Repayment of liabilities of OJSC Alfa at the expense of proceeds from the disposal of the transferred property.
Liability reconciliation protocol.
Within 90 working days starting from the date of conclusion of the agency agreement. The risk of failure to sell the property is born by the Specialized Enterprise, however, the forfeit is being accrued on the liability of OJSC Alfa until the funds are allocated to the Pension Fund.

3.
Overdue wages and salaries

3.1
Cash repayment.




3.1.1
Suspension of increase in the amount of overdue wages and salaries as OJSC Alfa.
a) Management of OJSC Alfa conducts negotiations with the employees as to the possibility of shifting them to the subsidiaries;


Applications of the employees concerning dismissal and job applications to work as the subsidiaries.
One week.



b) Dismissal of employees of OJSC Alfa and their enrollment on payrolls of the Alfa subsidiaries.


Order of the Manager of Alfa on dismissal.

Order of the Manager of the subsidiary on enrollment.
Two days.

Two days.

3.1.2
Deferment of repayment of wages and salaries at OJSC Alfa.
a) OJSC Alfa coordinates and conducts negotiations with the working collective at the meeting of the working collective to discuss the terms of deferment of the payment of outstanding wages.


Protocol of the meeting of the working collective.

Amendments to the collective agreement on the order of repayment of liabilities.
One week.



b) OJSC Alfa registers Amendments to the collective agreement in the local stet administration.
Registered Amendments to the collective agreement on the order of repayment of liabilities.
Two weeks.

3.2
Non-cash forms of payment




3.2.1
Enterprise own products.
a) OJSC Alfa conducts negotiations with the employees as to the range and price of goods which can be used in repayment of arrears on wages and salaries;


Employee application.
One week.



b) OJSC Alfa sells goods to the employee according to the range of goods specified for repayment of wage arrears surcharging the value added tax in the general order.


Invoice.
Available property – within one day.

Other property (goods) – according to the terms of the agreement.



c) OJSC Alfa writes-off the repaid amount of wage arrears along with respective deductions to the salaries fund and employee income tax.



Within one day following transfer of property to the employee.

3.2.2
Other goods and material valuables.
Similar to the procedure described in Item 3.2.1.

3.2.3
Setoff of liabilities of employees on communal and utility services.
a) OJSC Alfa conducts negotiations with the employees on repayment of wage arrears by means of setting off the liabilities of the employees on utility services;


Application of the employee.
One week.



b) OJSC Alfa forms lists of employees according to the submitted applications and transfers them to the subsidiaries rendering utility services;
Lists of employees.
Two days.



c) Subsidiaries execute setoff of liabilities on utility services by means of transfer of the accounts receivable to the account of OJSC Alfa;
Notification by the subsidiary of the setoff sent to Alfa and employee.
One week.



d) OJSC Alfa writes-off repaid wage arrears and makes respective allocations to the salary fund and employee income tax.

One day.



e) OJSC Alfa records in its accounting books accounts payable to the subsidiaries.

One day.

4.
Overdue liabilities on bank loans.
a) Develop schedule of expiration of terms of limitation of action on loan agreements;


Schedule of expiration of terms of limitation on loan agreements.
One week.



b) Write-off liabilities upon expiration of their term of limitation of action.
Protocol.
Within the term of limitation of action.



c) Property repayment of liabilities to the bank using the pledged property in case the dispute with the bank resumes.
Protocol.
Within one day from the date of sale of the pledged property.

5.
Overdue accounts payable for gas (debts related to economic activity)

5.1
Court defense actions
Submit proofs of illegality of claims of the gas traders, active involvement in arbitration court hearings.


Responses to claims, statements of defense according to the format established by the Arbitration Procedural Code of Ukraine. The content of documents reflects the conditions of the dispute. All argument must be used: expiration of terms of limitation of action, unauthorized signing of agreements, unsubstantiated overstatement of the amount of forfeit, misconduct on part of the creditor, application for reduction of amount of forfeit by the court or deferment of execution of court orders, etc.


Upon filing of petitions and claims of creditors.





Conclusion of amicable agreements with creditors in disputes over reduction of pecuniary claims.
Written amicable agreement approved by the arbitration court.
In court proceedings.

5.2
Settlements with local budget
a) establish fixed amount of liabilities to the local budget;


Issue protocol according to the stipulated format.






b) submit set of documents to the regional financial department or other financial institution authorized by it;


Application, protocol, certificate confirming the amount of debt issued by the STI, protocol of reconciliation of settlements between




c) conduct mutual offset.
Authorized financial institution signs the protocol and sends it to all participants of the settlement.
Within 10 days from the date of issuance of certificate by the STI confirming the amount of debt of OJSC Alfa.

5.3
Commodity settlements of liabilities related to gas supply.
a) conclusion of agreement for supply of OJSC Alfa products or products of its subsidiaries;


Written agreement (of two or three parties)
The term of agreement drafting – up to 3 work days.



b) supply of products;


Acceptance act, invoice.
Within the term stipulated in the agreement.



c) settlements.


· Bilateral protocol on redemption of mutual liabilities (in case Alfa independently supplies products).
One week.




· Trilateral protocol on mutual offset (in case the products are supplied by the subsidiary – the debtor of Alfa).
One week.




· Notes turnover-acceptance act, letters of endorsement of notes, protocol of mutual offset of liabilities, redeemed note (in case the gas trader-creditor is paying with the note, the note is sold to Alfa as redemption of accounts receivable of the subsidiary, Alfa subsequently passes it on to the creditor-gas trader for payment). 
Within 10 work days.

Annex 3 Glossary
Term
Definition

Bill guarantee
Bill surety under which the person effecting thereof assumes liability to the owner of the bill for execution of liabilities by each of the entities responsible under the bill thereof – bill acceptor, promissor, endorsee.



Collateral acceptance
Assumption by an entity of the liability to pay the bill in full or in part in place of one of the entities liable under the bill thereof in case of failure to pay for the bill in time or in case of failure to obtain the payment under the bill in time.



Bank - guarantor
A bank, which through issuing a guarantee for the bill assumes liability to pay for the bill in full or in part in place of one of the entities liable under the bill in case the payee is unable to pay for the bill in time or in case of failure to obtain the payment for the bill in time.



Source of origination of liability
Creditors determined as at the specific date having legal right of claim for collection of company debts.



Reconciliation protocol
Bilateral agreement stating the agreed amount of outstanding pecuniary payments under economic liabilities of the parties.



Balance value
Value of capital assets stated in the accounting records of the enterprise as at a specific date.



Bankruptcy 
A recognized by the arbitration court inability of the debtor to re-establish its solvency and satisfy creditor claims acknowledged by the court in any way other than by application of liquidation procedure.



Indisputable charge-off liabilities
Charge-off pecuniary amounts from the settlement account of the debtor without consent of the latter in cases envisaged by the legislation. As a rule, the charge-off is executed on the basis of decision of the authorized state body (tax inspection, court, etc.



Demand bill
A bill with the undetermined maturity term, which should be paid at sight.



Gross income
Total amount of income of the taxpayer obtained in the course of all types of activity accrued within one reporting term in the pecuniary, material or non-material form both at the territory of Ukraine, its continental shelf, including (maritime) economic zone and beyond its borders.



Gross expenses
Amount of expenses of the taxpayer incurred in pecuniary, material or non-material form as compensation of the value of goods (works, services) acquired (manufactured) by such taxpayer for further use for the purposes of its own economic activity.



Withdrawal of letter of collection
The order issued to the banking institution for suspension of execution of the letters of collection imposed on the account of the taxpayer.

Letter of collection – a type of settlement document ordering indisputable collection of budget arrears of taxes and other mandatory payments as well as fines for payment delinquency.



Deferment of payment
Written agreement of the parties determining the procedure for deferment of the execution of pecuniary liabilities for a later term.



Alienation 
Suspension of the right of property ownership as a result of conclusion of a civil-legal agreement, confiscation, nationalization or on other grounds envisage by the legislation.

Writ of execution
A writ effected by the notary in the document stating the debt, for collection of pecuniary amounts or claim over the debtor’s property.

Deposit 
Pecuniary amount or securities deposited for custody in the banking or notarial institutions.

Depositary 
A legal entity rendering services with regard to custody over securities regardless of the form of their issuance, registration and operation of accounts of securities, transactions from the account.

Claim right concession agreement
Civil-legal agreement which is a used as a tool for replacement of a party under the liability. According to the agreement for claim right concession the creditor under the liability is replaced. The legislation also envisages mechanism for replacement of the debtor under the liability through conclusion of agreement on debt transfer from the original debtor to the new one (with consent of creditor).

Agreement for bill surety
Civil-legal agreement under which one of the parties assumes liability to the creditor of another entity to ensure execution of liabilities by the this entity in full or in part.

Economic zone 
Part of the territory of the state with the specialized legal regime of economic activity and the order of law enforcement. Preferential customs terms, currency and financial, tax and other economic conditions are usually granted on the territory of the economic zone.

Retroactive leasing
Leasing agreement under which the lessor obtains property from the owner and transfers it back to the owner for leasing.

Kartoteka (register on account)
A system of accounting of payment documents by the banking institution for write-off cash deposited by the client and its creditors from the account of a bank’s client but cannot be effected due to lack of funds on account. Payment that were not effected are systemized and effected in the order of priority stipulated in the legislation.

Corporate restructuring 
A complex modification of the organizational structure of the enterprise by way of implementation of a pool of enterprise restructuring methods (transformation, division, merger, joining), establishment and liquidation of structuring divisions or subsidiaries, contributions to the statutory funds of other undertakings and acquisition of rights with regard thereof, attraction of new participants and investments.

Corporate right
Ownership right for a share (stock) in the statutory fund (capital) of a legal entity including the right for management, obtaining of a respective share of profit of such legal entity and a portion of assets in case of liquidation of the entity thereof pursuant to the effective legislation.

Lessor
An agent of entrepreneurial activity, including banking or non-banking financial institution which transfers leasing objects for use under the leasing agreement.



Lessee
An agent of entrepreneurial activity, which obtains objects of leasing for use under the leasing agreement.


Liquidation
Termination of business of an agent of entrepreneurial activity declared bankrupt by the arbitration court, aimed at execution of procedures required for repayment of the creditor claims recognized by the court by means of sale of the debtor’s property.



Property right
A right for obtaining of pecuniary amounts or other property originating from a civil-legal liability.



Property hire
Ownership of property on a temporal and paid basis originating from civil-legal agreement.



Discount rate
An index determined and officially established by the National Bank of Ukraine and applied with the purpose of regulation of the value o value of money at pecuniary-credit markets. The index is used to determine the amount of fine or forfeit for execution of pecuniary liabilities.



Social infrastructure objects
Property used for satisfaction of social needs of population and workers collective of the enterprise.



Tax pledge 
A means of ensuring payment of tax arrearage by the taxpayer. Tax pledge is applied in case of unilateral decision of the tax service with regard to the property and property rights of agents of entrepreneurial activity with tax arrears. In case of non-payment of the amount of debt by the taxpayer, the object of pledge is collected and sold. The proceeds from sale of the pledge object are used for redemption of tax arrearage.



Operational leasing 
Leasing agreement under which the seller obtains a leasing object from the lessor into the paid use for the period not exceeding the term of depreciation of 90% of value of the leasing object. 



Capital assets
Material valuables used in economic activity of the taxpayer within the period not exceeding 365 calendar days starting from the date of commissioning of such material valuables. The value of such material valuables is depreciating due to physical functional depreciation.



Productive assets
Assets used in profitable economic activity of an enterprise.



Registrar
A legal entity – agent of entrepreneurial activity, which in the established order obtains permission for keeping registers of the owners of registered securities.



Distribution balance
Accounting balance registering transfer of assets and liabilities of enterprise to its successors under reorganization by way of division or detachment.



Installment payment
A written agreement of the parties to execute payment of the pecuniary liability by installments spread over a determined period of time.



Term of limitation of action
A term within which a party is allowed to apply to the court or another body with request to protect the infringed right.


Unitary enterprise
Enterprise founded by one entity. Private enterprises, subsidiaries, state enterprises fall into the category of unified enterprises.



Financial leasing
Leasing agreement in the result of which lessee obtains the requested object of lease into paid use for the period not exceeding the term of depreciation of 60 percent of the lease object value determined at the date of conclusion of lease agreement.



Debt quality
An index characterising internal structure of the total amount of enterprise debt by dividing the total amount of debt into long-term, current and overdue debts.



Nominal value
Value of the security as identified on the security. Generally, nominal value of the security is equal to the amounts due to the holder of the security from the liable entities.



Share issuance
An aggregate of actions of the issuer connected with subscription for shares.



Joint activity agreement
A civil – legal agreement under which the parties agree to undertake joint activity without creating a separate legal entity in order to achive a certain economic objective which does not come in breach of the law.



Integrated property complex
Assets that allow execution of a separate entrepreneurial activity on the continuous and regular basis. The utilization term for the assets should exceed twelve calendar months.



Settlement value
Value of the government bonds [OVDP] determined by the authorized state body which is used in redemption of tax liabilities of the taxpayer in case of use of the bonds thereof as a means for tax payment.



Insurance reserve
A reserve formed by the banks and other financial institutions at the expense of increasing gross expenses in order to accumulate funds necessary to cover possible lossess under the principal amount of all types of loans and other transactions with the bank’s assets pertaining to its economic activity according to legislation.



Sanation 
A system of measures undertaken within the bankruptcy proceedings with the purpose of prevention of declaration of the debtor’s bankruptcy and its liquidation, aimed at rehabilitation of the financial and economic conditions of the debtor and repayment of the creditor claims in full or in part by means of bank loans, restructuring of enterprise, restructuring of debts and equity and (or) change of the organizational, legal or production structure of the debtor.



Principal 
Overdue liabilities of the debtor in pecuniary equivalent without accrued interest, forfeit, losses.



Endorsement
Signature of a person transferring the bill with the purpose of transferring rights of the promissee and acquisition thereof of new liability on the above bill of exchange.



Liquidator
A natural person, who in accordance with the resolution of the arbitration court coordinates execution of liquidation procedure of the debtor declared bankrupt and ensures repayment of the creditor claims recognized by the court in the order established by this Law.



Collection of bills
Transactions with bills executed by the bank on behalf of the promissee based on the instructions opbtained from the latter with the purpose of: obtaining payment and/ or acceptance, transfer of bills for payments and/ or acceptance, transfer of bills under other conditions.


Funds
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Enterprise – creditor of the Budget
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Notice of payments acceptance 





Transfer of issued bills for redemption





Sale of T-bill at a discount
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of T-bills





Documents for redemption of T-bills





Tax Authorities





Stock Exchange





Agent of entrepreneurial activity





UKRSPETSFIN





Head Department of the State Treasury





The Cabinet of Ministers raised changed the value of government bonds (OVDP) used in settlements with the state State Bbudget.





At present, the yield of OVDP with maturity in 2000 is not exceeding 25% at the primary market. Previously, pursuant to the resolution Resolution of the CMU of 24 March 1999, the settlement value was determined based on the bonds’ yield of 72.03% annually. 





Due to understated settlement value of OVDP, this mechanism was rarely used by enterprises. 





Interfax-Ukraine





Conduct qualitative assessment of accounts receivable and payable





Analyze the structure of enterprise liabilities





Sources of Origination of Liabilities





External Liabilities of the Parent Company





External Liabilities of the Subsidiaries





Internal Liabilities between the Parent Company and Subsidiaries





Internal Liabilities between the Subsidiaries








In 1997 a commercial bank granted a loan against property pledge of the pilot enterprise (storage premises and unsold goods on stock). According to the pledge agreements, movable and immovable property, value of which exceeded outstanding liability, including principal and interests, was transferred under Protocol of Transfer. Upon legalization of the protocols, charging of credit interests was suspended. As far as the sale of the pledged property did not have any impact upon production, the enterprise was recommended to repay loans to commercial bank at the expense of pledge. Settlements with the bank related to loans on property are to be effected within 1 day upon sale of the pledged property.





Cash transfer





Payment of debt





Pension Fund





Pursuant to Article 28 of the Law of Ukraine “On State Budget of Ukraine for 1996” of 22 March 1996 No 96 and Decree of the Ministry of Finance of 9 April 1996 No 67, agricultural enterprises with liabilities on taxes and other payments to the budget and extra-budgetary target funds and unpaid fines and penalties as of 1 January 1996 were granted the right for deferred payment of these liabilities for the period until 1 December 1996 with no forfeits accrued for the use of the tax credit. 





Two months later, the statistics revealed that as of 1 May 1996, 51% of all debtors entitled to deferred payment pursuant to Article 28 of the Law did not submit applications to obtain a right to deferred payment or did not receive it due to impossibility to process all the submitted applications by tax bodies. Hence, the Head Tax Inspectorate issued decision on extension of the term of deferment and assigned chiefs of respective financial departments to grant rights to deferred payments (Letter of 4 June 1996 No 03-104-1). 





It should be noted that as part of the survey, directors of six agricultural enterprises established as a result of restructuring of collective agricultural enterprises in Donetsk oblast were asked whether, and in what way, they used the opportunity to obtain deferred payments. Four out of six directors answered that they received the right to deferred payment in 1996 only after obtaining explanatory instructions from the local financial departments. The latter informed that they were not aware of the opportunity and were not interested because there was no need in obtaining deferred payment.
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Promissory note or bill of transferexchange





Transfer of bill








Sale of bill





Repayment of tax liabilities





The standard scheme of writing off tax liabilities is extensively undertaken by coal-mining enterprises, pursuant to Law of Ukraine “On Write-Off and Restructuring of Tax Liabilities of Coal Mining, Coal Processing and Mine-Construction Enterprises of the Ministry of Coal Industry of Ukraine and Coal Mining Enterprises with Underground Coal Mining of the Ministry of Industrial Policy of Ukraine as of 1 October 1998” of 20 November 1998 No 268-XIV. as well as pursuant to Order No 108. 
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Specialized enterprise of the Pension Fund





Indebted enterprise





Analysis of arrears of nine enterprises from Know-How Fund pilot projects reveals that the most crucial part of their arrears are formed by contributions to the Pension Fund. 





On 2 August 1996, Resolution of the CMU “On Measures Aimed at Setting off Arrears on Compulsory Contributions to the Pension Fund by Enterprise Own Products and Property” No 890 was adopted. The resolution covered only agricultural enterprises. In order to recover debts of agricultural enterprises to the Pension Fund, in case such enterprises had no available funds for repayment, the enterprises were authorized to set off arrears by transfer of their own products and other property in their possession to “UkrDerzhResursSyrovyna”, Department of the Ministry of Agriculture, for subsequent sale. At this, goods and property are transferred under contracts concluded by enterprises and “UkrDerzhResursSyrovyna” and concurred with the respective bodies of the Pension Fund. 





A Joint-Stock Bank granted a credit against the pledge of promissory notes of Darnitsa Co-generation Power Plant of the city of Kyiv. The credit was not repaid in time, therefore the bank started to sell promissory notes (the pecuniary component amounted to 37 per cent of the note’s par value), but even at that price the proceeds from sale of notes allowed the bank to repay the credit and arrears on the interest. For their part, buyers of the notes were presenting them to the issuer, which effected settlements by supplying the electric power generated by it. The notes were handed over to the issuer, which redeemed them at par. The electric power was then sold by the buyers for cash, according to the established procedure.
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Publication of information about the auction
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“The State Commission on Securities and the Stock Market (SCSSM) takes note of the increasing interest of enterprises to issuance of corporate bonds, – Andrei Portnov, Head of the Corporate Finance Department stated to Interfax-Ukraine news agency. The increasing interest to issuance of corporate bonds results from the enforcement of the Law “On Introducing Amendments to Certain Laws of Ukraine to Stimulate Investment Activities” (in particular, laws on VAT and enterprise profit tax). For instance, issuers of the interest-bearing bonds and promissory notes are again allowed to include the interest on such securities in their gross expenses (as for the discount securities, the balance-sheet losses from the floatation thereof are included in the general expenses). In addition, the funds and assets transferred into trust, or obtained by means of issuance of bonds, promissory notes, savings (deposit) or investment certificates are not subject to profit tax. The discriminatory taxation of the issuance of corporate bonds, investment and savings certificates was introduced by the “Enterprise Profit Tax” law in the second half of 1997. As a result, the volume of bond issues dropped from UAH 104 million in the first half of 1997 to UAH 20 million over the next two years (seven issues were registered in total).





Five Largest Corporate Bond Issuers





Enterprise�
Number of issues�
Total amount of the issue, 


UAH million�
Date of SCSSM certificate�
Authorized fund*


UAH million


�
�
Ukrtelekom�
8�
107.4�
prior to 28.04.98�
10.36�
�
Veselka�
1�
10�
03.11.97�
0.006�
�
Gastro Corporation LLC�
1�
8�
after adoption of the new law�
3�
�
Vinnitsatelekom�
1�
6�
13.05.97�
0.014�
�
Sygma-KS�
1�
5�
28.11.96�
0.009�
�
Dandy-Pak LLC�
1�
5�
30.12.96�
0.001�
�
Karl Marx Confectionery�
2�
2.69�
unknown�
unknown�
�



*Pursuant to Ukrainian legislation, the restriction with regard to issuance volume of bonds is imposed only on oint-stock companies - 25% of the statutory fund. No restrictions are imposed on other economic entities. 





Source: Corporate Finance Department of the SCSSM 
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In the event that of liquidation of OJSC Alfa were to be liquidated, what would be the likely outcome in respect of settling the claims of creditors and other stakeholders (employees, shareholders)?





Do the financial statements of Alfa give a true and fair view of the Company’s financial position or are there adjustments that are required to achieve this result?





Currency of liabilities;


Debts secured by promissory notes;


Procedure envisioned for collection and registration of the liability (court orders, petition submitted to the arbitration court, claims filed/not filed);


Availability of interest-bearing parts of liability (principal or accrued amounts);


Possible amount of debt which can be repaid by proceeds from the current financial and economic activity;


Agreements reached with regard to repayment of the liability (barter deals, other commodities), deferment of repayment.








not secured by promissory





secured by promissory notes





Wage Arrears





Extra-budgetary Funds





Bank Loans





On Economic Activity





Budget





Overdue Liabilities





Current Liabilities





Analysis of Accounts Receivable and Accounts Payable





The State Tax Administration considers experience of enterprises subordinated to the Ministry of Energy in application of cession contracts and conduction of offsets during years 1997-1998 to be negative.





The losses of the nuclear power plants due to the application of cession contracts and conduction of offsets during years 1997-1998 amounted to UAH 144,1 million.





For instance, only Chernobyl NPP incurred losses in respect of services rendered by intermediate structures in repaying the debts related to the supplied electric power by means of cession for amount of UAH 70,3 million in 1996 and UAH 7 million in 1997, with the said losses equivalent to differences between the values of cession contracts and actual payments. These losses were attributed to the gross profit of the following companies: Open Joint-Stock Company “Triverton International Ltd.” – UAH 12,9 million, Triverton International LLC – UAH 35,9 million, Joint-Stock Company “AMP” – UAH 13,5 million; Joint-Stock Company “Medita” – UAH 2,2 million, etc. The whole value of the sold electric power amounts to UAH 140 million, of which UAH 77 million were transferred in the form of discounts or revenues under cession transactions.





The Kyiv City Court scheduled the hearing of the case on declaring the bankruptcy of Artyom State Joint-Stock Holding Company for 15 September 1999. The claim to Kyiv City Court was submitted by LIFT-3 Specialized Repair and Construction Department. Prominvestbank and the State Property Fund of Ukraine should provide the court with the certificate of the financial situation of the debtor and other materials.


Ukrainian Investment Newspaper 





Leaders of the August rating of bills are: bills of the National Joint-Stock Energy Company Energoatom, pension bills, JSC Ukrtelecom’s bills, treasury bills, JSC Azovstal’s bills.


REUTERS NEWS SERVICE








With its Resolution “On the Offset of Electric Power Debts of Agricultural Manufacturers against Accounts Receivable as Reimbursement for Value of Construction of Social and Cultural Facilities in Villages” of 04 July 1996 No 717, the Cabinet of Ministers of Ukraine instructed the relevant ministries and oblast departments of the State Treasury to carry out the said offset as of 1 June 1996.





The value of construction of social and cultural facilities in villages should have been reimbursed from the budget. However, such financing (reimbursement) practically was not allocated in 1996. The agricultural manufacturers at the same time did not pay for the consumed electric power. As a result, the following debts originated:





Agricultural manufacturer A


(as debtor)�
(�
Electric power supplier B


(as creditor)�
�
�
�
�
�
Budget C


(as debtor)�
(�
Agricultural manufacturer A


(as creditor)�
�



In this situation, it was allowed to set off the debts within the limits of the budget’s debt to agricultural manufacturers as of 1 June 1996.





Later, another offset (according to the same scheme) as of 1 October 1996 was conducted according to the Resolution of the CMU of 22 October 1996 No 1280.





According to the statement of Mr. Anatoly Kinakh, the former First Vice Prime Minister, at the session of the Cabinet of Ministers, the government intends to allow local oblast state administrations to engage in transactions with bills again.





In May 1999, the Government allowed the regional authorities to use the bills in effecting settlements, but this step resulted in reduction in the budget’s cash proceeds. For instance, the share of bill settlements in fulfillment of local budgets increased to 25 per cent from May through August 1999. Therefore, issuance of bills by oblast state administrations was prohibited on 27 August 1999.





However, the regions are  short of cash and expenses formerly covered through application of bill schemes cannot be financed in case of such prohibition. The Government intends to allow issuance of bills again, “to ensure the support to the regions and individual enterprises”.





If such an authorization is given in the near future, the circulation of bills issued by local oblast state administrations will hardly be suspended. Even after the prohibition of bill settlements on 27 August 1999, the issuers had an opportunity to use the old procedure and register issuance of their bills in the Treasury through 20 September 1999.





The first step of the Government in lifting the prohibition of bill transactions will be to allow oblast state administration to use treasury bills to pay for furnace fuel oil supplied by energy companies.








Since 15 July 1999 and upon commission of the SE Ukrspetsfin, the Ukrainian Inter-bank Currency Exchange started trading in the state’s accounts payable in form of bills of exchange according to Resolution of the CMU “On the Order of Redemption of Accounts Payable and Collection of Accounts Receivable of the State by Means of Treasury Bills” No 321 of 6 March 1999. Only traders registered at UICE (members of the Stock Section of UICE) may take part in the trading in bills of exchange.





Results of trading in bills of exchange at the Stock Section of UICE:





Date�
Bill type�
Bill requisites�
Par value


UAH �
Number of bills


pcs.�
Starting price of bill 


UAH�
Number of sold bills 


pcs.�
Sales price of bill 


UAH�
Total value 


UAH�
�
16.09.1999�
Treasury bill�
31.12.99�
500,000.00�
1�
347,500.00�
1�
347,500.00�
347,500.00�
�
16.09.1999�
Treasury bill�
31.12.99�
52,326.00�
1�
36,366.57�
1�
36,366.57�
36,366.57�
�
16.09.1999�
Treasury bill�
31.12.99�
65,000.00�
1�
45,175.00�
1�
45,175.00�
45,175.00�
�
16.09.1999�
Treasury bill�
31.12.99�
105,047.00�
1�
73,007.66�
1�
73,007.66�
73,007.66�
�
16.09.1999�
Treasury bill�
31.12.99�
20,000.00�
1�
13,900.00�
1�
13,900.00�
13,900.00�
�
�
�
�
�
Total�
10�
�
1,520,569.91�
�






Based on current activities and Alfa management’s plans for the future, what are the realistic prospects of the business achieving viability in the short to medium term?





?





?





?





Company’s Equity = (UAH 317,5 thousand of share capital + UAH 14,783.5 thousand of additional capital) = UAH 15,101 thousand.


UAH 15,101,000
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Restructuring of available assets of enterprise 





Sale and purchase of assets





Rent and lease of assets





Lease of state property





Lease of communal property





Lease of non-state property





Leasing





According to interdepartmental statistics of implementation of restructuring plans of state enterprises for 1997-98, sum total of enterprise restructuring conducted at the expense of proceeds from sale of the residual production equipment and premises, leasing out of premises, mothballing of equipment etc. comprised UAH 374,468.6 against the planned amount of UAH 404,089.6; performance level by ministries – 92,7%. Proceeds were allocated to repayment of debts to the budget, labor payment fund etc.





VІ. Selection of the lessee and signing of agreement. In the event of several applicants a competition has to be organized. At this budget organizations have priority right for rent of real estate





І. Valuation of property offered for rent





Article 11 of the Law “On rent of state and communal property”, “Methodology of valuation of rent objects”





ІІ. Drafting agreement and formation of the required set of documents





Article 9 of the Law “On rent of state and communal property”, order of the SPFU of 19 April 1996 No 458





ІІІ. The Lessee submits application and documents to the potential lessor. The State Property Fund of Ukraine (in case of state integrated property complexes), authorized departments of local self-governing bodies (in case of communal integrated property complexes), enterprises (in case of individually determined property and other property with consent of the above bodies) can be lessors in this type of agreements





Article 5, 9 of the Law “On rent of state and communal property”, order of the SPFU of 19 April 1996 No 458





ІV. The Potential lessor accords conclusion of rent agreement with the state bodies authorized to manage the property (i.e. branch industry).





Article 9 of the Law “On rent of state and communal property” 





V. Concordance of agreement when required with the Antimonopoly Committee of Ukraine





Article 9 of the Law “On rent of state and communal property”





Article 9, 12 of the Law “On rent of state and communal property”





VІІ. Transfer of rent object according to the act





Article 13 of the Law “On rent of state and communal property”.





In 1996 the President and the Verkhovna Rada of Ukraine with the purpose of improvement of investment climate in the local production, issued decision on establishment of a Northern Crimean Experimental Economic Zone “Sevash”. NEEZ “Sevash” was planned to become a source for growth of enterprises all over Ukraine.





“Euro-Sevash” is an authorized leasing company of the NEEZ administration and an agent of the economic zone. Along with other agents of NEEZ, “Sevash”, Euro-Sevash was exempt from payment of customs duty and VAT on equipment and other capital assets imported into Ukraine within the frame of the investment project. The objective of the company was to develop investment technologies, which would increase attractiveness and accessibility of production investment due to benefits offered by the NEEZ “Sevash”.





“Euro-Sevash” worked in cooperation with a number of banks in implementation of this project and developed a unique financial system presently offered to enterprises. This scheme allows to decrease the volume of expensive loans and reduce the value of imported equipment by 25-30%. 





Acquisition of necessary equipment under the “Euro-Sevash” financial scheme also gives an enterprise a number of significant financial advantages. Enterprise can avoid large one-time expenditures, preserve savings and floating assets. Major part of purchased equipment value can be repaid by installments within the period of leasing agreement validity. Term of the agreement is 2-6 years. 
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(established on the basis of property of respective territorial community)





STATE ENTERPRISE


established on the basis of state property, including subordinate [kazenne] enterprises





Redistribution of statutory capital among holders of shares became a common practice upon completion of mass privatization. Investment Company Kongress-Invest implemented several projects related to redistribution of shares. For example, this toll was applied for accumulation of shares of OJSC Kyivoblgas (Kyiv). The Company practiced sale of shares of companies such as OJSC Chernivtsy Bakery (Chernivtsy), OJSC Ukrplodoovoprom (Kyiv), OJSC Sarny Butter Factory (Rivne region) purchased in the course of privatization for property certificates to the interested shareholders. 





Examples of post-privatization redistribution of statutory capital among shareholders of enterprises processing agricultural products are among the most interesting. According to the legislation, considerable part of shares of the above enterprises was transferred to the employees of non-state agricultural enterprises on preferential basis. Investment Company Kongress-Invest implemented several projects aimed at redistribution of statutory capital among shareholders of the following enterprises: OJSC Poltavakholod (Poltava), OJSC Ukrprodcontract (Kyiv), OJSC Kyiv Refrigerator, No 1 (Kyiv).





All the above projects had the same objective – to improve the shareholder’s control over the joint-stock company. 





Another aspect of redistribution of the statutory capital of enterprise is the enterprise buy-out by purchase of the control package of shares. Kongress-Invest implemented several projects aimed at purchase of control package of shares of the following enterprises: OJSC Nikond (production of capacitors, Mikolayiv), OJSC Svitlo Shakhtarya (production of mining equipment, Kharkiv). 





The Antimonopoly Committee of Ukraine approved purchase of shares of OJSC Aleksandriya Brewery (Kirovograd region) by OJSC Rogan Brewery (Kharkiv). Rogan increased its share in the statutory fund of OJSC Aleksandriya Brewery by purchase of shares of the third issuance for the amount of UAH 1.132.131. Aleksandriya Brewery made the third issuance of shares with nominal value of UAH 0.25 during the period of 20-24 September 1999. It was planned that 85% of the proceeds from sale of shares would be allocated to repairs and modernization of production facilities, the remaining 15% to expand the range of products. Nowadays, Rogan Brewery holds 25,62% of shares of Aleksandriya Brewery. Therefore, Rogan Brewery will hold 63% of shares of Aleksandriya Brewery including shares of the third issuance.





On 24 June 1999 the State Committee on Securities and the Stock Market registered issuance of shares of OJSC Mariupol Illich Metallurgical Plant (MMP) in the amount of UAH 63,666, which resulted in increase of the statutory fund of the OJSC up to UAH 837.928,12.
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The debtor legalizes Protocol of Liability Reconciliation and signs it along with the creditor





The Parties conclude agreement for repayment of liabilities by property transfer (barter) based on the book value





Transfer is legalized by corresponding Protocol





The debtor pays taxes (VAT) originating from sale of property to the creditor





The debtor increases the statutory capital (for the OJSC – open subscription, for the CJSC or the LLC – distribution of shares)





The creditor contributes the property to the statutory fund of the debtor





The creditor acquires and exercises corporate rights with regard to the debtor





Investment company Kongress-Invest in cooperation with the Ukrainian Union of Manufacturers and Entrepreneurs submitted proposals related to conversion of debts of enterprises into their shares to the Cabinet of Ministers of Ukraine. At that, the company developed a comprehensive methodology of the conversion. However, this issue has not yet been solved at the State level.





Buy-out is impossible due to fact that State enterprise cannot be bought-out prior to its privatization, instead it is transferred from jurisdiction of one body authorized to manage the State property to another body according to decisions of the Government. However, in the course of privatization, organizational and legal form of the State enterprise is substituted by collective form of ownership, which allows for considerable consolidation of shares of future non-state economic entity by a single shareholder during purchase of shares of this enterprise at an auction (tender).





State enterprises





Under agreement that provides for the following: the holder transfers all its rights with regard to the enterprise to the new holder. Re-registration of private enterprise is not required; however, corresponding changes and supplements are introduced to the Statute according to general provisions of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity”.





Private enterprises





Buy-out is performed by redistribution of shares or steep increase of the statutory fund at the expense of funds contributed by one entity.





BUY-OUT





Economic entities





According to the EBRD statement, the Board of Directors of the European Bank for Reconstruction and Development (EBRD) has intentions to allocate USD 4,23 million as contribution to the statutory fund of Kyivstar GSM-900 under condition of further redemption of this share by shareholders of the company. 





Moreover, the Board of Directors of the EBRD will consider possibility of making a contribution to the statutory capital of Golden Telecom Inc.





CJSC Kyivstar GSM-900 was registered in September 1997 and holds a license of the national operator of telecommunication services of GSM-900 standard.





In March 1998, 35% of shares of the CJSC were purchased by Telenor Invest AS (Norway). At the moment, 51% of the statutory capital is held by the Ukrainian party (31% - Storm Company and 20% - Omega Company). 14% of the statutory capital belong to American Investment Fund Sputnik. Statutory capital of CJSC Kyivstar GSM-900 - totals USD 28 million.





Golden Telecom Inc is one of the leading companies providing integrated telecommunication services (cellular communications, Internet-service, wide-band data transfer, etc.) at the CIS market. In Ukraine, Golden Telecom GSM is an operator of cellular communication, which started GSM-1800 in 1996. Ukrainian individuals hold 51% of shares of this company.





According to the restructuring plan of Zenit Plant (approved on 3 July 1997), production complex in Novoselitsa village was detached as a subsidiary – State enterprise Beskid (Order of the Agency of 27 April 1998). 





Total assets of Zenit Plant – UAH 5,635 thousand, SC Beskid – UAH 3,719 thousand. 





Subsequently, the enterprise as a legal entity was admitted into the State Concern LORTA (Lvov) due to improvement of its financial and economic situation (decision of the Board of Directors of SC Lorta of 29 October 1998).





Transfer of property and property liabilities to one (in case of merger, joining) or several (in case of division) enterprises-successors.





Formation and State registration of one (in case of merger) or several (in case of division) enterprises-successors. Formation of a company presumes issuance of shares.





Making decision on reorganization. Concordance (in the first priority with the Antimonopoly Committee of Ukraine) of the decision with respective bodies.





Liquidation of one (in case of division, joining) or several (merger, joining of several enterprises) enterprises-predecessors.





Concordance with respective bodies (if necessary) and making decision on reorganization





Formation and State registration of the enterprise successor (in case of detachment) or re-registration of enterprise (in case of transformation). Formation of a company presumes issuance of shares Formation and State registration of the enterprise successor (in case of detachment) or re-registration of enterprise (in case of transformation). Formation of a company presumes issuance of shares








Transfer of property and property liabilities to the enterprise successor (in case of detachment). In case of transformation, the reorganized company due to the specifics of this method of reorganization automatically becomes the owner of property and property rights of the enterprise predecessor.





Under restructuring project developed with the purpose of rehabilitation of the enterprise, and based on orders of the Agency for Bankruptcy Affairs of 12 February 1998 No 23 and No 24, State Scientific and Production Enterprise Rotor was reorganized by way of detachment of a new legal entity – State Scientific and Production Enterprise ZUBR & Co with zero bank account. All liabilities were left on the balance of SSPE Rotor. 





SSPE Rotor is undergoing bankruptcy procedure aimed at repayment of creditor claims from residual material values. Liquidation committee is working at the enterprise. 





Production program for 1999 of SSPE ZUBR & Co totals UAH 58,127 thousand, the estimated number of workers totals 2,620 people. For the first two months of 1999, production volume amounted to UAH 245,9 thousand tripling the production volume for the same period of 1998. 








Production Enterprise Pridniprovsky Chemical Factory (Dnipropetrovsk) was reorganized in the course of privatization. As the result, the following State enterprises were established: Pridniprovsky Plant of Non-ferrous Metals, SSPE Tsirkoniy, Enterprise Smoly, Pridniprovskiy Hydro-metallurgical Plant. The above enterprises are governed by the Ministry of Energy of Ukraine. It is planned to establish two open joint-stock companies – Mineralniye Udobreniya [Mineral fertilizers] and Prydniprovskiy Chemical Plant on the basis of workshops of Production Enterprise Prydniprovskiy Chemical Plant, as far as potential investors are ready to finance and participate in privatization of separate production lines only. 





Voluntary agreement of creditors for transfer of debt within bankruptcy procedure in case of one creditor. 





In bankruptcy case of Tyachevskiy tinned food plant only one creditor was identified (“Uyava” Ltd., Borodyanka, Kyiv region). This creditor agreed to transfer the debt under jurisdiction of agreement concluded between the debtor and the sanator – “Antor” Ltd., Kyiv region and enter this agreement as one of the parties.





Voluntary agreement of creditors to transfer debt within bankruptcy procedure in case of several creditors. 





Property claims of seven creditors were recognized in the bankruptcy case of Dolinskiy brick factory. It was recorded in the protocol of the creditors meeting that the creditors had no objections to sanation of the enterprise by SE “Kribis” (Krivoy Rog).





Sale of packages of shares owned by the State as a contribution to the statutory fund of the joint stock company by organization of competitive auctions for specified liabilities of an investor. 





In bankruptcy case of “Delta” plant, Kherson, the arbitration court of Kherson region approved sanation terms, according to which:





Kherson Regional Branch of the State Property Fund of Ukraine sold 50% of shares of OJSC “Delta” plant equal to 156,130 of shares to the sanators – “Bihama GmbH”, Berlin and CJSC “Information Analytical Center”, Kyiv by equal portions for total amount of 16,393,545 karbovanets upon repayment by the sanators of 50% of company debts to the State budget. The remaining 156,130 of shares the Fund sold to the sanators by equal portions for the total amount of 16,393,545 karbovanets upon full repayment of debt. 





The sanators are obliged to fulfill sanation business plan requirements including mandatory conditions for transfer of debt and terms of sanation, which envision: 





preservation of plant as an agent of production activity;


preservation of jobs with the potential increase in their quantity;


increase of production capacity of the plant, attraction of investments for expansion of the production.





Transfer of property and property liabilities to the enterprise successor (in case of detachment). In case of transformation, the reorganized company due to the specifics of this method of reorganization automatically becomes the owner of property and property rights of the enterprise predecessor.





Formation and State registration of the enterprise successor (in case of detachment) or re-registration of enterprise (in case of transformation). Formation of a company presumes issuance of shares.





Concordance with respective bodies (if necessary) and making decision on reorganization.

















� “On Implementation of Regime of Severe Limitation of Budgetary and Other Government Expenditures, Actions Intended to Ensure Budgetary Revenues and Prevent Economic Turmoil”.


� Transactions were performed pursuant to the procedure and conditions identified by Resolution of the CMU “On the Order of Redemption of Accounts Payable and Collection of Accounts Receivable of the State by Means of Treasury Bills” of 6 March 1999 No 321.


� By Edict of the President of Ukraine of 24 December 1999 № 1618/99.


� Mutual offsets of tax arrears are executed pursuant to the “Provisional Methodological Regulations of the procedure of mutual offset of budgetary costs on account of settling arrears on payments to the budget”, approved by Order of the Ministry of Finance and the National Bank of Ukraine (NBU) of 23 September 1996 No 200/84.


� According to letter of the Ministry of Justice of 8 July 1999 No 17-9-14113.


� Item 1 of the “Procedure of Use of Treasury Bills”.


� The list of documents that were submitted for redemption of treasury bills is included in paragraph 19 of Regulations “On Application of the Order of Redemption of Accounts Payable and Collection of Accounts Receivable of the State by Means of Treasury Bills”.


� Item 5 of Resolution of the CMU of 6 March 1999 No 321.


� According to letter of the Head State Tax Administration of 26 March 1999 No 4607/7/15-1117.


� Pursuant to Decree of the President of Ukraine “On Abolishment of Decrees of the Cabinet of Ministers of Ukraine of 1 October 1998 No 1573 and of 6 March 1999 No 321”. Thus Decree of the CMU “On the Specialized State Enterprise ‘Ukrspetsfin’” of 1 October 1998, No 1573 and Resolution of the CMU “On the Order of Redemption of Accounts Payable and Collection of Accounts Receivable of the State by Means of Treasury Bills” of 6 March 1999 No 321-99-p were abolished.


� According to Decree of the CMU “On Settlements with the State Budget with the Use of the Government Bonds [OVDP]” of 24 March 1999 No 454


� According to Decree of the CMU of 27 September 1999 No 1789


� Item 9 Article 11 of the Law of Ukraine “On the Tax Service in Ukraine”.


� Item 2 of Order of the State Tax Administration of Ukraine “On Mandatory Use of Accounts Receivable of the Tax PayerTaxpayer in Estimation of Its Projected Revenues to Guarantee Recovery of Tax Arrears under Condition of Deferment or Installment Payment of Taxes and Other Mandatory Payments Granted by the State Tax Service Bodies” of 7 October 1999 No 547. 


� By Letter of 18 October 1999 No 30-33-142.


� By Letter of 21 October 1999 No 15775/7/24-0217.


� Pursuant to paragraph 7 of Item 1 of Decree of the CMU “On Economic Results for 10 Months of 1999” of 22 November 1999 No 2107.


� Issuance of Law of Ukraine “On Write-Off and Restructuring of Tax Arrears of Taxpayers as at 31 March 1997” of 5 June 1997 No 314/97-VR was one of the major steps in this direction.


� Item 23 of Resolution of the CMU of 11 August 1998 No 1251.


� Presently, the practice of charge-off and restructuring of tax liabilities is achieved by adopting locally-oriented laws and by-laws. For instance, the effective Law of Ukraine “On the Order of Write-Off of Debts of Coal Mining and Coal Processing Enterprises of the Ministry of Coal Industry of Ukraine Liquidated Pursuant to Decision of the Cabinet of Ministers of Ukraine, Due to State Budget of Ukraine and Local Budgets and State Target Funds” of 17 January 1997 No 10/97-VR, Law of Ukraine “On Write-Off and Restructuring of Tax Liabilities of Taxpayers - Sugar Plants” of 5 February 1999 No 428-XIV. 


In addition, tax liabilities of enterprises, institutions and organizations were charged off pursuant to Resolutions of the CMU (e.g. “On Additional Measures for Setting off Arrears Due to the State Budget of Ukraine of Ukrainian Enterprises and Organizations of to DerzhNaftoGasProm” of 27 July 1998 No 1144).


� Pursuant to paragraph 7 of Item 4 of Decree of the CMU “On Economic Results for 10 Months of 1999” of 22 November 1999 No 2107.


� Chapter 20 of the Civil Code of Ukraine “Purchase-Sale Agreements” and Article 21 of the Law of Ukraine “On Enterprises”, from the taxation point of view – Laws “On Value-Added Tax”, “On Taxation of Enterprise Income”, etc.


� Chapter 7 “Remuneration of Labor”.


� Since this is required by Article 23 of the Law “On Labor Remuneration”.


� Pursuant to Item 26 of Resolution of the CMU “On Status and Additional Measures Related to Payment of Pensions, Write-Off of Liabilities on Compulsory Payments to State and Local Budgets, Arrears to the Pension Fund, Fund for Implementation of Measures Aimed at Liquidation of Consequences of Chernobyl Disaster and Social Security Fund” of 11 August 1998 No 1251-98-p.


� Pursuant to “Procedure of Transfer and Sale of Goods (Services), Property and Property Rights on Account of Duty for Compulsory State Pension Insurance through the Specialized State Enterprise of the Pension Fund of Ukraine”, approved by Decree of the Pension Fund of Ukraine, Ministry of Finance, Ministry of Economy and the State Tax Administration of Ukraine of 5 November 1998 No 142/226/144/530 (hereinafter referred to as “Procedure”).


� Resolution of the CMU of 11 August 1998 No 1251 approved the “Procedure for Setting off Arrears of Enterprises, Undertakings and Organizations on Duty for Compulsory State Pension Insurance by Means of Issuing Bills of Exchange”. Later the above document was repeatedly amended and supplemented.


� Approved by Order of the Ministry of Finance of Ukraine of 2 November 1993 No 84.


� Pursuant to Decree of the CMU “On Collection of Outstanding Taxes and Non-Tax Payments” of 21 January 1993 No 8-93.


� According to Article 21 of the Law “On Enterprises”.


� Item 5 of Article 24 of the Law “On Enterprises”.


� In the legislation, there are contradictions related to enterprises’ right to use promissory notes for payments under foreign trade contracts. Presidential Decree of 2 November 1993 No 504/93, which was not revoked, forbids issuance and endorsement of promissory notes by parties outside Ukraine. However, Law “On Foreign Trade” of 16 April 1991 No 959-XII, Decree “On Currency Regulation and Control System” of 19 February 1993 No 15-93, Law “On Procedure of Effecting Settlements in Foreign Currency” of 23 September 1994 No 185/94-VR (Article 2), Letter of the National Bank of Ukraine of 14 August 1998 No 13-124/1411 allow issuance of promissory notes nominated in foreign currency to the benefit of non-residents.


� This situation worsened with enactment of Decree of the President of Ukraine “On Some Changes in Taxation” of 7 August 1998 No 857/98, which put the exchange of goods (works, services) exempted from VAT on the same footing as the barter transactions, to which the VAT is applied in full.


� Article 4.1.6 of the Law “On Enterprise Profit Tax”.


� Article 1.4 of the Law of Ukraine “On Value-Added Tax”.


� Item 12.2 of Article 12 of the Law of Ukraine “On Enterprise Profit Tax”.


� Provided for by Article 12.2 of the Law “On Enterprise Profit Tax”.


� Law of Ukraine “On Pledge” of 2 October 1992 No 2654-XII.


� According to Article 25 of the Law of Ukraine “On Pledge”.


� According to Article 86 of the Civil Procedural Code of Ukraine.


� According to Article 51 of the APC and Article 86 of the Civil Procedural Code.


� Article 82 of the Civil Code of Ukraine.


� According to Item 8 of the Explanatory Notes of the Highest Court of Arbitration of 16 April 1993 No 01-6/438.


� Item 11 of the Explanatory Notes of the Highest Court of Arbitration of 16 April 1993 No 01-6/438.


� According to the provisions of Item 3 of the Explanatory Notes of the Higher Court of Arbitration of 12 March 1999 No 02-5/111.


� Among such agreements are those which fall into the definition of Articles 48, 49, 50, 58 of the Civil Code and agreements concluded with violations of the format in case special format is envisioned by the law.


� Articles 56, 57 of the Civil Code of Ukraine.


� Item 1, Article 59 of the Civil Code of Ukraine.


� Articles 180, 191 of the Civil Code of Ukraine.


� Article 32 of the Law of Ukraine “On Pledge”.


� According to Article 10 of the Law “On Securities and the Stock Exchange”.


� The requirements to the bond issue protocol are specified in Article 11 of the Law “On Securities and the Stock Exchange”.


� State Commission on Securities and the Stock Market.


� The procedure of registration of the issue of bonds by enterprises and the information about the issue thereof is based on the Regulations on the Procedure of Registration of the Issue of Shares and Bonds by Enterprises and Information about the Issue Thereof (7 January 1998) approved by decision of the SCSSM No 210 of 20 September 1996.


� Article 14 of the Law “On Securities and the Stock Exchange”.


� According to the Law of Ukraine “On Privatization of Property of State-Owned Enterprises”.


� Resolution of the CMU of 27 January 1993 No 67.


� For instance, Law of Ukraine “On State Privatization Program” of 12 February 1998 Section 2, Item 9, provides for drafting proposals as to restructuring of enterprise debts through the target privileged financing from the extra-budgetary State Privatization Fund at the stage of pre-privatization preparation of enterprises. Decree of the President of Ukraine “On State Privatization Program for 1999” of 27 June 1999 No 736/99 confirms the similar norm for 1999.


� Edict of the President of Ukraine “On Structural Reconstruction of Coal Industry of Ukraine” of 7 February 1996.


� Approved by Resolution of the CMU of 6 March 1999 No 321.


� According to Item 4 of Instruction No 100/219 of 21 April 1999.


� Item 5 of Regulations “On Application of the Order of Redemption of Accounts Payable and Collection of Accounts Receivable of the State by Means of Treasury Bills” No 100/219 of 21 April 1999.


� Thus Decree of the CMU “On the Specialized State Enterprise ‘Ukrspetsfin’” of 1 October 1998, No 1573 and Resolution of the CMU “On the Order of Redemption of Accounts Payable and Collection of Accounts Receivable of the State by Means of Treasury Bills” of 6 March 1999 No 321-99-p were abolished.


� “Procedure of Issuance and Circulation of Bills of the Councils of Ministers of the Autonomous Republic of Crimea, oblast, Kyiv and Sevastopol City State Administrations” approved by Resolution of the CMU No 871 of 20 May 1999.


� Resolution of the CMU of 27 August 1999 No 1565.


� Item 4 of the Decree of the President of Ukraine “On Some Changes in Taxation” of 7 August 1998.


� For instance, there is a procedure approved by Resolution of the CMU of 8 June 1999 No 993 under which debts of the employees of budgetary organizations, officials of the Ministry of Internal Affairs and the military servicemen for municipal services, gas and power supply are set off for payments of providers of municipal services or suppliers of electric power and gas due to the State Budget of Ukraine.


� The said issues are governed by Articles 12-17 of the APC.


� Decision of the Constitutional Court of Ukraine of 8 April 1999 No 3-rp/99.


� The state duty should be calculated and paid on the basis of the Decree of the CMU “On the State Duty”, “Instructions on the Procedure of Charging and Collecting the State Duty” approved by Executive Order of the Head State Tax Administration of Ukraine of 22 April 1993 No 15, letter of the State Tax Administration of Ukraine of 11 March 1999 No 1727/5/17-0516, as well as the Explanatory Notes of the Higher Arbitration Court of Ukraine “On Some Issues of Application of Section VI of the Arbitration Procedural Code of Ukraine” of 4 March 1998 No 02-5/78 and the information letter of the Higher Arbitration Court of Ukraine “On the Procedure of Levying the State Duty” No 01-8/126.


� Item 4 of Article 63 of the APC of Ukraine.


� The grounds for rejection of the statement of claim are specified in Article 62 of the APC, those for return of the statement of claim without consideration are specified in Article 63 of the APC.


� According to Article 59 of the APC.


� According to the rules established by the “Instruction on Clearing Settlements in the Economy of Ukraine” approved by Resolution of the Board of the National Bank of Ukraine of 2 August 1996 No 204.


� By Decree of the President of Ukraine “On Regulation of the Notary Activities in Ukraine” No 932/98 of 23 August 1998, the protested bills are put on the same footing as writs of execution. 


� Article 47 of 1930 Geneva Convention on the Unified Law on Bill of Exchange and Promissory Note, Article 175 of the Civil Code of Ukraine.


� The banks’ transactions with bills are regulated by the “Regulations on Bank Transactions with Promissory Notes” approved by Resolution of the Board of the National Bank of Ukraine of 28 May 1999 No 258.


� Item 3 of Article 6 of Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy” of 30 June 1999 No 784-XIV.


� Item 8 of Article 7 of Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy” of 30 June 1999 No 784-XIV.


� Item 1 of Article 14 of Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy” of 30 June 1999 No 784-XIV.


� Specified in Article 7 of Law of Ukraine “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy” of 30 June 1999 No 784-XIV.


� Subitem b) of Item 2 of Decree of the CMU “On the State Duty” of 21 January 1993 No 7-93.


� Item 8 of Article 7 of Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy” of 30 June 1999 No 784-XIV.


� Item 12 of Decree of the President of Ukraine “On Some Changes in Taxation” of 7 August 1998 No 857/98.


� By order of the Tax Administration all property and property rights of the OJSC AlfaOJSC Alfa (residual value – UAH 12 million) are subject to pledge in favor of the state State bBudget for the period through 11 March 2004. All pledged property is comprised of non-production assets, except for wood-processing workshop.


� As for bank loans and gas debts, concluded agreements provide for fines, however, such compensation has not been registered at OJSC Alfa. Moreover, these fines are subject to 6 months term of limitation of action and double discount rate of the NBU (approximately +45% of principal amount of liabilities). As at 1 October 1999 OJSC Alfa is became a debtor of the bank under six loan agreements for the amount of UAH 410,070 (outstanding principal) and UAH 121,464 (outstanding interest), the total of UAH 531,534. The loans in question date back to 1995 through 1997 and were made by local branch of the bank. The loan was allocated to the Company on for property pledge.


� According to consolidated figures of gas agreements, debts to gas suppliers amount to approximately UAH 2,588 thousand., whenThe total amount of accounts payable of OJSC Alfa is UAH 5,218 thousand.


� Four claims were filed for the amount of debt owed for the supplied gas, the total amount of claims comprises UAH 1,710 thousand; one claim was filed with the court of arbitration for the amount of UAH 770 thousand, of which UAH 242 thousand were repaid by the order of the court, the court refused to recognize the amount of UAH 528 thousand.


� As for wage arrears of OJSC Alfa there were several court actions and other attempts at collection through sale of the Company property at auctions. Thus, according to OJSC Alfa reference dated 23 November 1999, No. 1194, the OJSC AlfaOJSC Alfa employees have filed 178 claims to recover wage arrears. All claims were satisfied and the total amount of employees’ claims recognized by the court is UAH 148,737.37.


� Civil Code of Ukraine, the Law of Ukraine “On Ownership”, “On Economic Entities”, “On Enterprises in Ukraine”, “On Value Added Tax”, “On Enterprise Profit Tax”, “On Taxation System”


� Civil Code of Ukraine, the Law of Ukraine “On Value Added Tax”, “On Enterprise Profit Tax”, legislation stipulating circulation of promissory notes.


� “On VAT”, “On Taxation of Income of Enterprises”, Civil Code of Ukraine


� Laws of Ukraine “On Property”, “On Transfer of Objects in the State and Communal Ownership”, Resolution of the Cabinet of Ministers of Ukraine dated 19 February 1996 No 222 “On Gradual Transfer of Objects of Social Infrastructure in Business Entities’ Ownership, Residential Fund (Excluding Hostels) into the Communal Ownership”.


� Laws “"On Enterprises in Ukraine”, “On Banks and Banking Activity”, Instruction “On Non-Cash Payments in Economy of Ukraine” No 7 approved by Resolution of the National Bank of Ukraine dated 2 August 1996 No 204.


� Laws of Ukraine “On Economic Partnerships”, “On Enterprises in Ukraine”, clarifications of Presidium of the Higher Court of Arbitration of Ukraine dated 12 September 1996 No 02-5\334 “On Some Issues of Conflicts Resolution Practices Related to Establishment, Reorganization and Liquidation of Enterprises”.


� Chapter 20 of the Civil Code of Ukraine.


� Article 224 of the Civil Code of Ukraine.


� Item 3.1.1 of the Law “On Value-Added Tax”.


� Item 1.4 of the Law “On Value-Added Tax”.


� Article 5.3.2 of the Law of Ukraine “On Enterprise Profit Tax”.


� Lease of state and communal property is regulated by Law of Ukraine “On Rent of State and Communal Property” of 10 April 1992 No 2269-XII and numerous legal acts.


� Order of the SPFU of 19 April 1996 No 457.


� Order of the SPFU of 19 April 1996 No 458.


� Valuation methodology for rental objects approved by Decree of the CMU of 10 August 1995 No 629.


� Approved by resolution of the CMU of 4 October 1995 No 786 (with the further amendments and supplements, the latest changes were introduced by Resolution of the CMU of 19 January 2000 No 75).


� Order of the Ministry of Finance of Ukraine of 25 July 1995 No 128.


� Article 20 of the Law “On rent of state and communal property”.


� Article 22 of the Law “On rent of state and communal property”.


� Article 19 of the Law “On rent of state and communal property”.


� Letter of the State Tax Administration of 4 May 1998 No 4592/11/5-2116.


� Item 5.2.1 Article 5 of the Law “On Enterprise Income Tax”.


� Letter of the State Tax Administration of 3 November 1998 No 247/07/15-1110.


� Article 1 of the Law “On Payment for Land” stipulates that land tax is paid by the land owners and land users, usually lessees.


� Article 5.2.1 of the Law “On Profit Tax”.


� Article 48 of the Civil Code of Ukraine.


� Chapter 25 of the Civil Code of Ukraine.


� Article 256 of the Civil Code.


� The only exclusion can be approval by the Antimonopoly Committee of Ukraine.


� Article 8.8.1 of the Law “On Enterprise Profit Tax”.


� Article 267 of the Civil Code.


� Law of Ukraine “On Leasing” of 16 December 1997 No 723/97-VR.


� In Item 9 of Article 3 of the Law “On Banks and Banking Activity” leasing is defined as acquisition for own money of the production means for the purpose of their transfer into rent. The Law “On Enterprise Profit Tax” contains another definition of leasing and its types. Different and sometimes even discrepant definitions of leasing significantly complicate leasing transactions. For instance, in Items 1.18, 1.18.1., 1.18.2 of Article 1 of the Law “On Enterprise Profit Tax” financial and operating leasing is associated with the financial and operating rent.


� Article 4 of the Law “On Leasing”.


� Article 2 of the Law “On Leasing”.


� Corresponding bodies are defined in particular by Decree of the CMU “On Management of Property in General State Ownership” of 15 December 1992 No 8-92.


� The list of agents of leasing is presented in Article 3 of the Law “On Leasing”.


� Item 1 of Article 6 of the Law “On Leasing”.


� Item 1 of Article 10 of the Law “On Leasing”.


� Item 1 of Article 21 of the Law “On Leasing”.


� Item 2 of Article 16 of the Law “On Leasing”.


� Article 3.2.2 of the Law “On Added Value Tax”.


� Article 3.1.1 of the Law “On Value-Added Tax”.


� Article 2 of Law of Ukraine “On Enterprises” of 27 March 1991 No 887-XII.


� Article 23 of the Law of Ukraine “On Ownership”.


� Article 1 of the Law of Ukraine “On Economic Entities”.


� Articles 29, 30 of the Law of Ukraine “On Economic Entities”.


� Article 25 of the Law “On Economic Entities”.


� Article 27 of the Law “On Economic Entities”.


� According to the definition stipulated by Article 50 of the Law “On Economic Entities”.


� Article 53 of the Law “On Economic Entities”.


� Article 16 of the Law “On Economic Entities”.


� Approved by decision of the State Committee on Securities and the Stock Exchange of 12 February 1998 No 36.


� Article 30 of the Law “On Economic Entities”.


� Article 38 of the Law “On Economic Entities”.


� approved by decision of the State Committee on Securities and the Stock Exchange of 12 February 1998 No 41.


� Item 3.2.8 of the Law “On Value-Added Tax”


� Article 13 of the Law “On Economic Entities”


� Article 32 of the Law “On Economic Entities”


� Article 217 of the Civil Code of Ukraine


� Decision “On Determination of Criteria of Professional Activity at the Securities Market” of 14 May 1997 No 7


� Article 59 of the Law of Ukraine “On Economic Entities”


� Article 3 of the Law “On Foreign Investments”


� Item 1 of Decree of the CMU “On Regulations of Activity of Agents of Entrepreneurial Activity Established with Participation of State Enterprises” of 31 December 1992 No 24-92


� approved by Edict of the President of Ukraine of 11 May 1994


� For the sake of comparison it should be noted that the legislation of the Russian Federation allows for share ownership in full by one shareholder-founder. Such joint-stock companies are referred to as “subsidiary economic entities”.


� The Law of Ukraine “On Enterprises in Ukraine”


� Article 10 of the Law of Ukraine “On Enterprises in Ukraine”


� approved by Resolution of the CMU of 25 May 1998 No 740


� Article 41 of the Law of Ukraine “On Economic Entities”


� the Civil Code of Ukraine, in particular Article 38 “Joint Activity”, and Explanatory Notes of the Presidium of the Higher Arbitration Court of Ukraine “On Practical Issues of Settlement of Disputes Related to Conclusion and Execution of Joint Activity Agreements” of 28 April 1995 No 02-5/302


� Article 430 of the Civil Code of Ukraine


� Article 48 of the Civil Code of Ukraine


� These accounts are opened in the order stipulated by “Regulations on Opening of National and Foreign Currency Accounts by Banks” approved by Resolution of the Board of the National Bank of Ukraine of 18 December 1998 No 527.


� Article 3 of the Law of Ukraine “On Entrepreneurial Activity”


� Article 116 of the Civil Code of Ukraine


� Article 37 of the Civil Code of Ukraine


� approved by order of the Ministry of Economy of Ukraine, the Ministry of Statistics of Ukraine, the Antimonopoly Committee of Ukraine of 29 April 1994 No 43/79/5


� For instance, complexes and trusts of enterprises with joint technological cycles were formed, granted legal entity status and are now functioning as integrated economic units according to Decree of the CMU “On Associations of Enterprises of Coal Industry” of 21 March 1993 No 10-93.


� Item 5.2 of the “Regulations on the Order of Division of Enterprises and Associations and Detachment of Structural Divisions and Units”


� Item 4.3 of the “Regulations on the Order of Division of Enterprises and Associations and Detachment of Structural Divisions and Units”


� Item 5.2 of the “Regulations on the Order of Division of Enterprises and Associations and Detachment of Structural Divisions and Units”


� Procedure of preparation for privatization was further elaborated in “Regulations on Preparation of Enterprises for Privatization” approved by Decree of the CMU of 17 August 1998 No 301


� Items 3, 4 of “Regulations on Preparation of Enterprises for Privatization” 


� Items 10 of “Regulations on Preparation of Enterprises for Privatization”


� Thus, “Plan-Schedule for Preparation for Privatization of Enterprises for 1999” approved by Decree of the CMU of 29 April 1999 No 349-r incorporates plans for three enterprises – State Geological companies “Poltavanaftogasgeologiya”, “Chernihivnaftogasgeologiya” and Kherson Glass Plant. Recently, three more enterprises were enlisted in the Plan-Schedule for 1999, and more enterprises are awaiting inscription.


� In connection with this, the Antimonopoly Committee of Ukraine in coordination with the State Property Fund of Ukraine approved “Regulations on the Order of Decision Making on the Necessity of Reorganization of Privatization Objects” (approved by the order of the AMCU and the SPFU of 2 December 1997 No 88/01/1358)


� Approved by the order of the Ministry on Economy of Ukraine, the Ministry of Statistics of Ukraine, the Antimonopoly Committee of Ukraine of 29 April 1994 No 43/79/5


� Approved by the SPFU and the AMCU of 4 May 1994 No 265/13/01


� Item 5 of the “Order of Privatization of Structural Divisions (Units) of Enterprises (Associations)”


� Approved by Decision of the State Committee on Securities and the Stock Market of 12 February 1998 No 37


� Peculiarities of formation of holding companies in the course of privatization are described in Edict of the President of Ukraine “On Holdings Established in the Course of Corporatization and Privatization” of 11 May 1994 No 224/94 and issuance of shares of these enterprises is governed by regulations “On the Order of Registration of Issuance of Shares and Information on Issuance of Shares of Open Joint-Stock Companies Established by the Bodies Authorized to Manage the State Property, and Holdings Established in the Course of Corporatization and Privatization” (7 July 1998), approved by Decision of the State Commission on Securities and the Stock Exchange of 15 February 1999 No 25.


� Article 19 of the Law of Ukraine “On Economic Entities”


� Article 4 of the Law of Ukraine “On Economic Entities”


� Article 34 of the Law of Ukraine “On Enterprises in Ukraine”


� Stipulated in “Regulations on Control over Economic Concentration” approved by Decision of the AMCU of 25 May 1994 No 134-r


� according to requirements of Articles 34-36 of the Laws of Ukraine “On Enterprises”; Article 19-22 of the Law of Ukraine “On Economic Entities”; Items 33-38 of Resolution of the CMU “On State Registration of Agents of Entrepreneurial Activity” of 25 May 1998 No 740 (similarly to corresponding stages of the liquidation procedure under merger or joining), Explanations of the Higher Arbitration Court of Ukraine.


� Article 1 of the Law of Ukraine “On Bankruptcy” of 14 April 1992 No 2343-XII


� However, this gap in the legislation was bridged by Explanations of the Higher Arbitration Court of Ukraine of 18 November 1997 No 02-5/444.


� Article 18 of the Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy”


� Article 20 of the Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy”


� Article 19 of the Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy”


� Item 11 of Article 17 of the Law “On Re-establishment of the Debtor’s Solvency or Declaration of Its Bankruptcy”


� Article 37 of the new edition of the Law contains requirements to the content of the amicable arrangement.


� Decree of the CMU “On Collection of Overdue Taxes and Non-Tax Payments”, 21 January 1993, No 6-93, “Order of Approval of Deferment and Installments Payment of Taxes and Other Mandatory Payments by the State Tax Service”, approved by the decree of the State Tax Administration of Ukraine on 8 April 1998, No 172.


Resolution of the CMU “On the Order of Redemption of Accounts Payable and Repayment of Accounts Receivable with the Use of Treasury Bills” of 6 March 99, No.321-99-p, Directions “On Application of Order of Redemption of Accounts Payable and Repayment of Accounts Receivable with the Use of Treasury Bills” approved by Order of Head Department of the State Treasury of Ukraine and the State Tax Administration of Ukraine of 21 April 1999 № 100/219.


Edict of the President of Ukraine “On Measures Aimed at Improvement of Responsibility for Settlements with the Budget and the State Target Funds” of 4 March 1998 No 167/98.


“Regulations on the Methods of Application of the Decree of the Cabinet of Ministers of Ukraine of 21 January 1993, No 6-93 “On Collection of Overdue Taxes and Non-Tax Payments” approved by the Ministry of Finance of Ukraine on 2 November 1993 No 84, Decree of the CMU “On State Duty”, 21 January, Edict of the President of Ukraine “On Measures Aimed at Improvement of Responsibility for Settlements with the Budget and the State Target Funds” of 4 March 1998 No 167/98.


� Laws “On Pension Security’ dated 5 November 1991 No 1788/XII, “On Duty for Compulsory State Pension Insurance” dated 26 June 1997, No 400/97- VR, “Procedure of Setting off Arrears of Enterprises, Institutions and Organizations of Duties for the Compulsory State Pension Insurance Through Bills of Exchange and Advance Payments of Duties for Compulsory State Insurance Through Bills of Exchange”, approved by Resolution of the Cabinet of Ministers of Ukraine dated 24 January 1998 No 75, “Procedure of Transfer and Sale of Goods (Services), Property and Property Rights on Account of Paying the Duty for Compulsory State Pension Insurance through the Specialized State Enterprise of the Pension Fund of Ukraine” approved by Order No 142/226/144/530 dated 5 November 1998.


� Labor Code of Ukraine, Laws of Ukraine “On Labor Remuneration”, dated 24 March 1995 No 108/95-VR, “On Collective Agreements and Contracts” dated 1 July 1993, “Regulation on Procedure of Reimbursement of Partial Salary Loss Due to Breaking the Terms of its Payment”, approved by Resolution of the Cabinet of Ministers of Ukraine dated 20 December 1997 No 1427 (with changes and amendments introduced by Resolution of the Cabinet of Ministers of Ukraine dated 23 April 1999 No 692).


Normative documents mentioned above and Law “On Value Added Tax” dated 3 April 1997, No 168/97- VR, Decree of the CMU “On Profit Tax of Citizens” dated 26 December 1992 No 13-92, Edict of the President of Ukraine “On Measures Aimed at Improvement of Responsibility for Settlements with the Budget and the State Target Funds” of 4 March 1998 No 167/98, Instruction No 7 “On Non-Cash Payments in Economy of Ukraine” approved by Resolution of the National Bank of Ukraine dated 2 August 1996 No 204.


� Civil Code of Ukraine, the Law of Ukraine “On Enterprise Profit Tax” (version of the Law of Ukraine of 22 May 1997, № 283/97-VR), the Law of Ukraine “On Pledge” of 2 October 1992, № 2654-XII, Resolution of the CMU “On the Order of Keeping of the State Register of Pledge of Movable Property” of 30 July 1998, № 1185, Resolution of the CMU “On Approval of Regulation on the Order of Conducting of Pledged Property Auctions (Open Auction)” of 22 December 1997, № 1448


� Civil Code of Ukraine, Arbitration Code of Ukraine, 1930 Geneva Convention on Uniform Law on Bills of Exchange and Promissory Notes, Rules of Production and Use of Promissory Notes Blanks approved by Resolution of the CMU and the National Bank of Ukraine of 10 September 1992 № 528, other statutory and law documents stipulating circulation of promissory notes, Provisional Methodology of Mutual Set-Off of Tax Financing on Account of Repayment of Relevant Arrears to the Budget, approved by Order of Ministry of Finance and the National Bank of Ukraine of 23 September 1996 No. 200/84.


� Arbitration Procedural Code of Ukraine, Decree of the CMU “On the State Duty” of 21 January 1993 No 7-93, Decree of the CMU “On the Order of Redemption of Accounts Payable and Repayment of Accounts Receivable of the State by Use of Treasury Bills” of 6 March 1999, No 321-99-п, regulations “On the Order of Redemption of Accounts Payable and Repayment of Accounts Receivable of the State by Use of Treasury Bills” approved by Order of the Head Department of the State Treasury and the Head Tax Administration of 21 April, 1999, No 100/219, the Provisional Methodology on the Order of Mutual Set-Off of Funds for Expense Financing on Account of Repayment of Arrears to the Budget, approved by Order of the Ministry of Finance and the National Bank of Ukraine of 23 September 1996 No. 200/84.
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